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NOTE. 

The first edition of this little book was published in 1891. 
The present edition contains changes suggested by class- 
room experience. The sole aim is to meet the needs of the 
students and classes of New York University Law School. 

Acknowledgement is dne to the valuable collections of 
Gases on Contract by Keener, Langdell, Hnffcut and Wood- 
ruff, and Finch. My colleagues, Messrs. Kenneson, Som- 
mer and Tompkins, haf e i^eter^ been ready with valuable 
suggestions and aid. 

The debt we all owe to the master mind of G« 0. Lang- 
dell of Harvard is known to every modern thinker on Con- 
tract. 0. D. A. 
New York Ukivbrsity 

School of Law, March, 1900. 



ABBREVIATIONS. 

Am. : Haffcat & Woodruff. American Cases on Contract. 

K. : Keener's Cases on Contract 

L. : Langdell's Cases on Contract. 

SeL : Keener*8 Selections of Finch's Cases on Contract. 

W. : Wllllston's Langdell*s Cases on Contract 



ERRATA. 



Page 10: Case 9. Am. 47 should read Am. 7. 

Page 21 : Aggregatis should read Aggregatio. 

Page 56: Citation for Blossom v. Dodd should read 48 N. Y. 264. 

Page 58 : Citation for Vassar v. Camp should read p. 441. 

Page 118: Hufflart's should read Huffcut's. 

Page 121 : Citation at foot of page should read Bentley vs. Morse, not 

Moorei 
Page 121: Case IV.. 2nd line, **used" should read <*Bued." 
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CONTRACTS. 



Gekebal Intboduotoby Statbmbnts. 

**Blackstone, in his commentaries -ffcl. 9} page 422), defines a contract 
to be ' an agreement npon sufficient cft>A^«)eration to do, or not to do a 
particular thing; ' and he says the price, or 1m6tivex)f the contract, we call 
the consideration (page 444). Kent's definition dt atn^executory contract is 
an agreement of two or more persons, upon sufflcienf ccmsideration, to do 
or not to do a particular thing. (2 Kent's Com., page'44d, etc.) Comyn, in 
his work on contracts (page 2), says: A simple contraeli, or' contract by 
parol, is defined in our law books to be * a bargain or ekgt&mi&vx, volun- 
tarily made upon good consideration, between two or more perdoh^ capa- 
ble of contracting, to do, or forbear to do, some lawful act' . . ' >. And 
* six things appear necessary to concur: 1st. A person able to contract: 
2d. A person able to be contracted with. 8d. A thing to be contracted foh 
4th. A good and sufficient consideration, or quid pro quo. 6th. Clear and 
explicit words to express the contract or agreement. 6th. The assent of 
both the contracting parties.' He adds: 'So, every contract should be 
obligatory on both the contracting parties, or both should be at liberty to 
recede tberef rom ; but to an agreement or contract there is no prescribed 
form of words, but any words which show the assent of the parties is suf- 
ficient' He also, in this connection, states that a voluntary promise, 
without any other consideration ttian mere good will, or natural affection, 
to give to another a sum of money, as for instance, twenty pounds, and 
that he will be a debtor for such sum, is no contract, but a mere nudum 
pactum, and that the law will not compel the execution by a person of 
what he had no visible inducement to engage for, but any degree of 
reciprocity will prevent the agreement or promise from being classed 
under this rule; and he illustrates the distinction by saying, that in tbe 
instance or case put, if anything, however trifiing, were done, or to be 
done, or given for the twenty pounds, it would be a valid contract, and 
binding upon the parties." 

** Chitty says: * A contract or agreement not under seal, may be thus 
defined or described. A mutual assent of two or more persons com- 
petent to contract, founded on a sufficient and legal motive, inducement 
or consideration, to perform some legal act, or to omit to do anything, the 
performance of which is not enjoined by law.' (Chitty on (Contracts, p. 
3)." Lott, J. in Justice va, Lang, 42 N. Y., 498, at p, 496. 

*' Contracts are of three kinds, simple contracts, contracts by Pi)ecialty, 
and contracts of record. A judgment is a contract of the highest nature 
known to the law." Woodruff J. in Taylor vs. Root, 4 Keyes (N. Y.) 344. 

Contracts of record are judgments and recognizances. A recognizance^ 
is a bond in open court and on the record. 
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Specialty—'* A writing: aealed and delivered containing some agreement." 
*'A writing sealed and delivered, which is given as a security for the 
payment of a debt, in which sach debt is particularly specified." Bouvier*s 
Law Dictionary. 

Speaking of a judgment Miller.' «f.*8$kys in Steamship Co. vs. JolifEe, 2 
Wallace 450: " There is no elelBep*t.of contract; no consent of minds; no 
service rendered for which t&e^faV*implies an obligation to pay." 

A convenient divisipn.of cctatract is into so-called unilateral and bilateral 
contracts. An uniUt^f^l/^iitract. except as noted below, is one in which an 
act or something t»{^r than a promise is given in exchange or as consider- 
ation for a pf (^pise; in which case only one party is bound. A bilateral 
contract Is'oneTin which a promise is given in exchange for a promise, and 
bothj^af(i^ Ure bound. One promise is the consideration of the other. A 
bUa^iC^I* contract becomes unilateral when one party has entirely per- 
yXo^ei, leaving the performance of the other party still due. In such a 
. * • IcSi^. of course, the performance by the party still obligated could not con- 
**\ stitute the consideration for the other promise already performed. The 
contract having been originally bilateral, the promise which is still to be 
performed, and not the performance, constituted the consideration. (See 
Langdell's Summary of Contracts §183.) 

The term contract is sometimes applied to an agreement performed im- 
mediately. Thus the courts and leading text books constantly speak of 
" contract of sale" in cases which would seem to be a mere exchange. For 
instance a sale over the counter in which money is paid and the article 
delivered is thus called a contract. The true theory of contract would 
seem to require some element of futurity, something still to be done by one 
or both parties and a promise so to do. (See Langdell's Summary §183.) 



Contract is based upon the consent of the parties to be bound, and the 
obligation arises from agreeement. In our system of law there must be 
what is technically known as consideration, in addition to the requisite 
consent, i. e., something given for the promise to be enforced. 

This consent, which is commonly known as mutual assent, naturally 
resolves itself into offer and acceptance. Mere words of promise, not based 
upon consideration, amount in law to no more than an offer. An offer, as 
such, is not binding, and may be withdrawn at any time until it ripens 
into a promise. 

As the obligation of contract rests upon mutual assent, there must be no 
misunderstanding as to any material term of the proposed contract To 
hold otherwise, would be to bind the party making the mistake to some- 
thing which he did not have in mind, and hence without his consent. 

From the nature of an offer it must be communicated, i. e., brought 
home to the intelligence of the offeree, and both offer and acceptance mubt 
be manifested by some overt act. It is not possible to know what is pass- 
ing in a man's mind unless it is in some way manifested. In this, as in all 
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other cases, it must be remembered that law is to be administered by human 
beings and is therefore subject to the infirmities of humanity. On this 
same ground a normal man must be considered as acting as a reasonable 
being would. A man is held to the standard conduct of reasonable men, 
and his secret intent plays no part. Are his words or acts such that, in 
view of the surrounding circumstances, reasonable men would be justified 
in construing them in a particular manner; and he as a reasonable man 
ought to know that they might be so construed. If they are, his intention 
is Immaterial. It may therefore happen that a contract will arise although 
one of the parties had no such intention. It may also happen that at the 
time the contract arises, the offeror has changed his mind and perhaps 
manifested such change of intention, but has not brought it home to the 
intelligence of the offeree, be fore acceptance. In other words, the mutual 
assent need not actually exist at the time the contract arises. 

An offer may always be withdrawn until accepted, and if not withdrawn, 
remains open a reasonable time unless some specific time is stated for its 
continuation, in which case such stated time is the limit. The rejection of 
an offer causes it to terminate. In all cases an offer terminates eo-instante 
upon the death or insanity of the offeror. This is so because there can be 
no agreement, no mutual assent, when the mind of the offeror has ceased 
to exist To call, this a revocation, is inaccurate, as the term revocation 
implies will power, which cannot exist after the mind ceases. 

A revocation of an offer, to be effective, must, on principle, always be 
communicated to the offeree, by the offeror. This is also the law, except 
that it has been held (Dickinson v. Dodd, L. R. 2 Chan. Div. 463) that any 
art of the offeror inconsistent with the continuation of the offer, and which 
comes to the knowledge of the offeree, constitutes a revocation. 

An acceptance must accord with the terms of the offer. Any material 
variation of the terms of the offer constitutes a rejection. 

A mere question in regard to the offer or as to the possibility of different 
terms, does not constitute a rejection. 

An acceptance, as such, need not be communicated to the offeror. If it 
is of such a character that it can only be known to the offeree, or can only 
with difQculty be ascertained by the offeror, then there is an implied con- 
dition precedent to the obligation of the offeror that the offeree shall take 
reasonable means to notify him of the acceptance. It will be observed, 
however, that the contract has already arisen, and the acceptan(;e, as such^ 
does not require communication. This is true of both unilateral and bilat- 
eral contracts. In bilateral contracts, however, the acceptance contains 
another element, namely, a counter promise. It is contended by some that 
as this counter promise is first an offer, it must therefore, necessarily, be 
communicated. (Langdell's Summary §15.) This does not affect the 
acceptance as such apart from the element of counter offer. 

"As no contract is complete without the mutual assent of the parties, an 
offer to sell imposes no obligation until it is accepted according to itg 
terms. So long as the offer has been neither accepted nor rejected, the 
negotiation remains open, and imposes no obligation upon either party ; 
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the one may decline to accept, or the other may withdraw his offer; and 
either rejection or withdrawal leaves the matter as if no offer had been 
made. A proposal to accept, or an acceptance, upon terms varying from 
those offered, is a rejection of the offer, and puts an end to the negotiation, 
unless the party who made the original offer renews it, or assents to the 
modification suggested. The other party having once rejected the offer, 
cannot afterwards revive it by tendering an acceptance of it ... . 
If the offer does not limit the time for Its acceptance^ it must be accepted 
within a reasonable time. If it does, it may, at any time within the limit 
and so long as it remains open, be accepted or rejected by the party to 
whom, or be withdrawn by the party by whom, it was made.'* 

Gray, J. in Mioneapolis & St. L. R. Co, vs. Columbus Rolling Mill Co. 119 
U. S. 149. 



CHAPTER I. — Formation of Contracts. 

SECTION I. — MUTUAL ASSENT. 
Read Langdell'8 Summary, M 16t-lft7, 1-90. Anson on Contracts, Chap. I. 

I. — A and B are talking together. A offers to sell his watch to 
B for $75, and on going out tells B to think it over until he returns. 
In half an hour A returns and upon coming in says, '' I won't sell 
my watch for 175^ and withdraw my offer." B replies, "That 
won't do, you made me the offer and I accept it." 

n. — Oxley and Cooke were discussing the proposed purchase of 
certain tobacco by the latter from the former. Oxley proposed to 
sell the tobacco at a certain price, and Cooke requested Oxley to give 
him until 4 p. M. of that day to agree or dissent to the offer. Oxley 
assented thereto and offered to sell and deliver the tobacco to Cooke 
at the said price, if Cooke would agree to purchase at such price, 
and give him notice thereof before 4 p. m. of that day. Cooke did 
agree to purchase the tobacco at the stated price and gave notice 
thereof to Oxley before 4 p. m. of that day. . He also requested 
Oxley to deliver the tobacco and tendered the purchase price. Oxley 
did not deliver the tobacco and Cooke brought suit. Did he have a 
good cause of action ? 

(See Ckx>ke w. Oxley, 8 Term, Reports 658. Same case, L. 2, K. 242.) 
Read Wald'a Pollock, p. 24, and Anson oa Contractjs, pp. 88, 84. 

III. — (a) A offered to repair B's fence for $25, and said, **Think it 
over and let me know." In two or three hours B met him and 
said, '' I accept your offer, go ahead and repair the fence." 

(b) Doane was talking to Atkins and said, ''I will sell you my 

horse for IL50." Atkins made no reply, and they separated. The 

next day Atkins called upon Doane and at once said, '' I accept your 

offer to sell your horse for $150." Doane replied, "You are too 

.late, I do not now care to sell." 

{c) Barker was negotiating with Caton for the sale of certain real 
estate belonging to Barker. Finally he offered to sell to Caton for 
$50,000 and said, " I will leave this offer open ten days." On the 
sixth day he wrote to Caton stating that he withdrew the offer. The 
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next day Gaton called and said he accepted the offer and insisted 
upon his right to do so within the ten days. Barker denied this. 

(d) Aiken desired to purchase a house from Bradley who offered 
to sell for $60,000. Aiken desired time to consider but this Bradley 
refased. Aiken then offered to pay Bradley $50 to keep this offer 
open one week. This Bradley consented to do and Aiken paid the 
$50. In three days Bradley sold the hoase to another party and 
notified Aiken that he withdrew his offer. Aiken protested and 
said to Bradley, '* I accept yoar offer to sell for $50,000." 

Did a contract arise in either of these cases ? 

XV. Jones sued Adams, alleging the following facts in his com- 
plaint, viz. : Adams had an oflGice at 55 Broadway, where he had a 
safe. He took an office in the Mills Building, and desiring to have 
the safe moved to his new office called in Jones and said, ** I will pay 
you $10 to move that safe and put it in my office in the Mills Build- 
ing.** Jones made no reply but went out for some men, and 
returnino" began to move the safe. In the meantime Adams found 
by inquiry at the Mills Building that he could have his safe taken 
up on the elevator and placed in his office for ^5. Soon after this, 
Jones arrived at the Mills Building with the safe, and Adams at 
once said to him, ** I withdraw my offer, put the safe down." 

Jones paid no attention to this, but carried the safe up-stairs to 
Adams' office and left it in the room. Adams refused to pay 

the $10. 

Adams' attorneys demurred to the complaint on the ground that 
it did not state facts constituting a cause of action, and upon the 
demurrer coming on for argument his counsel contended that the 
alleged facts showed that there was no contract, because Adams had 
withdrawn his offer, before performance by Jones, that to hold 
otherwise was to bind Adams without consideration and that Jones 
was bound to nothing. 

The Court overruled the demurrer, being of opinion that Adams' 
offer was accepted the moment Jones began to move the safe, and 
could not therefore be withdrawn and that moving the safe was 
sufficient consideration. 

Read Langdeirs Summary, $1 4, 86. Hare od Contract, Chapts. 15 and 16. 

V. — {a) X, carrying a valise, passed a cab stand. A cab driver 
called to him, *' I will drive you to the 4:2nd street station for $1 — 
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jump in." X entered the cab and was driven off. At 4l8t street 
X jamped out of the cab and refused to pay the driver. Action 
against X by driver for breach of contract. 

(b) A countryman, being in New York, and ignorant of the 
customs of street railroads, hailed an up-town car at 23d street. On 
mounting the car he asked the driver the price to 42d street, and 
the driver replied, ** 5 cents." He then said, ** All right, I will pay 
you 5 cents to take me to 42d street." At 38th street, before the 
conductor had collected the fare, he jumped off. 

(c) A boy jumped behind the rear platform guard of a street car, 
concealing himself from the conductor. He was discovered and 
jumped off. 

Did a contract arise in either case? 



"The fact that the plaintiff expected to be paid for the work would cer- 
tainly not be sufficient of Itself to establish the existence of a contract, 
when the question between the parties was whether one was made. Taf t 
V8, Dickinson, 6 Allen, 553. It must be shown that in some manner, the 
party sought to be charged assented to it. If a party, however, volunta- 
rily accepts and avails himself of valuable services rendered for his benefit, 
when he has the option whether to accept or reject them, even if there is 
no distinct proof that they were rendered by his authority or request, a 
promise to pay for them may be inferred. His knowledge that they were 
valuable, and his exercise of the option to avail himself of them, justify 
this inference. Abbot vs. Hermon, 7 Greenl. 118; Hayden vs. Madison, 7 
Greenl. 76. And when one stands by in silence and sees valuable services 
rendered upon his real estate by the erection of a structure (of which he 
must necessarily avail himself afterward in his proper use thereof), such 
silence, accompanied with the knowledge on his part that the party rend- 
ering the services expects payment therefor, may fairly be treated as evi- 
dence of an acceptance of it, and as tending to show an agreement to pay 
for it 

* * The maxim, Qui facet consentire videtur, is to be construed indeed as 
applying only to those cases where the circumstances are such that a party 
is fairly called upon either to deny or admit his liability. But if silence 
may be interpreted as assent where a proposition is made to one which he 
is bound to deny or admit, so also it may be if he is silent in the face of 
facts which fairly call upon him to speak. Lamb vs, Bunce, 4 M. & S. 275; 
Conner vs, Hackley. 2 Met% 613; Prestou V8. American Linen Ck). ante, 400. 

'' If a person saw day after day a laborer at work in his field doing ser- 
vices, which must of necessity inure to his benefit, knowing that the labor- 
er expected pay for his work, when it was perfectly easy to notify him if 
his services were not wanted, even if a request were not expressly proved, 
such a request, either previous to or contemporaneous with the perform- 



8 MUTUAL ASSENT [Chap. L 

ance of the servioes. might fairly be inferred. Bat if the fact was merely 
brought to his attention upon a single occasion and casually, if he had lit- 
tle opportunity to notify the other that he did not desire the work and 
should not pay for it. or could only do so at the expense of much time and 
trouble, the same inference might not be made. The circumstances of each 
case would necessarily determine whether silence with a knowledge that 
another was doing vaJuable work for his benefit, and with the expectation 
of payment, indicated that consent which would gire rise to the inference 
of a contract. The question would be one for the jury, and to them it was 
properly submitted in the case before us by the presiding judge. — Devens 
J. in Day vs. Caton, 119 Mass. 513. 

** It will be perceived that all that the witness says is, that he asked the 
defendant's agent to bind the two policies, as he states at first, or to renew 
them, as he says last. He received no answer, nothing was said nor was 
anything done. How is it possible to make a contract out of this ? It is 
not as if one declares or states a fact in the presence of another and the 
other is silent. If the declaration imposed a duty of speech on peril of an 
inference from silence, the fact of silence might justify the inference of 
an admission of the truth of the declared fact. It would then be only a 
question of hearing, which would be chiefiy, if not entirely for the jury. 
But here the utterance was a question and not an assertion, and there was 
no answer to the question. Instead of silence being evidence of an agree- 
ment to do the thing requested, it is evidence, either that the question was 
not heard, or that it was not intended to comply with the request.' -Green 
J. in Royal Ins. Ck>. vs. Beatty 119 Pa. State 6. 



VI. — A says to B, I will mend your fence for 15. B thinks to 
himself, '' I accept that offer and promise to pay the $5," but does 
not show his assent by word or act and walks away. A afterwards 
refuses to mend the fence, and B sues him. 

VII — (a). A newspaper manager sends a number of his paper to 
a man in his town, with a letter to the effect that unless he hears 
from him to the contrary, he will put his name down as a sub- 
scriber, terms $3 per year. 

Hearing nothing from the man he continues to send the paper 
regularly and at the end of the year sends a bill. Is he entitled to 
collect it ? 

(b) Suppose the man replies, I have received your letter and 
am willing to become a subscriber as you suggest and will pay you 
$2. 50 per year. Paper sent as before. What, if any thing, is the 
editor entitled to collect ? 

(c) Suppose the man subscribes for one year and at the end 
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of the year pays his bill. Nothing is said about discontinning the 
paper and the editor continues to send it regularly as before. Is the 
editor entitled to collect at the end of the second year ? 

VIII. — 

(Facts slightly abbreyiated, taken from Fogg vs. Portsmouth Athenseum, 

44 N. H. 115. Am. 10.) 

Assumpsit. The case was submitted to the Court upon the 
following agreed statement of facts : 

The defendants are a corporation whose object is the support of 
a library and public reading-room, at which latter a large number 
of newspapers are taken. Some are subscribed and paid for by the 
defendants ; others are placed there gratuitously by the publishers 
and others; and some are sent there apparently for advertising pur- 
poses merely, and of course gratuitously. 

The Independent Democrat newspaper was furnished to the de- 
fendants, through the mail, by its then publishers, from Vol. 3, 
No. 1 (May 1, 1847). On November 29th, 1848, a bill for the 
paper from Vol. 3, No. 1, to Vol. 5, No. 1 (to May 1, 184t^), two 
years, at 11.50 per year, was presented to the defendants for pay- 
ment. 

The defendants at first refused to pay on the ground that they 
had never subscribed for the paper, but finally paid the bill, and 
took upon the back thereof a receipt, as follows : 

" Nov. 29. 1848. 

" The within bill paid this day, and the paper is henceforth to be discon> 
tinned. Hood & Co." 

Hood & Co. were the publishers of the paper from May 1, 1847, 
to February 12, 1849, when that firm was dissolved, and the paper 
was afterward published by the present plaintiffs. The change of 
publishers was announced editorially and otherwise, in the paper of 
February 15, 1849, and the names of the new publishers were con- 
spicuously inserted in each subsequent number of the paper, but it 
did not appear that the change was actually known to Mr. Hatch, 
the secretary and treasurer of the corporation, who settled the above 
bill, and who continued in the office till January, 1850. 

The plaintiffs had no knowledge of the agreement of Hood & Co. 
to discontinue the paper, as set forth in the receipt of November 
29, 1848, until notified thereof by the defendants, after they had 
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famished the paper to the defendants for a year or more ; the books 
of Hood & Go , which came into their hands, only showing that the 
defendants had paid for the paper, in advance, to May 1, 1849. 

After the above payment and receipt, the paper continned to be 
regularly forwarded by its publishers, through the mail, to the de- 
fendants to May 1, 1840, the expiration of the period named in 
said bill, and thereafter continued to be so forwarded to January 1, 
1860, and was daring all that time constantly taken from the post- 
office by the parties employed by the defendants to take charge of 
the reading-room, build fires, etc., and placed in their reading- 
room. Payment was several times demanded during the latter 
period, of t&e defendants, by agents of the plaintififs; but the de- 
fendants refused to pay, on the ground that they were not sub- 
scribers of the paper. 

Conspicuously printed in each number of the paper sent to and 
received by the defendants were the following : 

"Terms of publication: By mail, express, or carrier, $1.60 a 
year, in advance; 12 if not paid within one year. No paper dis- 
continued (except at the option of the publishers) unless all arrear- 
ages are paid." 

The plaintiffs in this action seek to recover the subscription price 
from May 1, 1849, to January 1, 1860. 

IX — WUITE vs. CORLIES AND TiFT. 

(Taken from case as reported in 46 N. Y. 467. Same case Am. 47, K 170.) 

Appeal from judgment of the General Term of the first judicial 
district, affirming a judgment entered upon a verdict for plaintiff. 

The action was for an alleged breach of contract. 

The plaintiff was a builder, with his place of business in Fortieth 
Street, New York City. 

The defendants were merchants at 32 Dey Street. 

In September, 1865, the defendants furnished the plaintiff with 
specifications, for fitting up a suit of offices at 57 Broadway, and 
requested him to make an estimate of the cost of doing the work. 

On September 28th the plaintiff left his estimate with the defend- 
ants, and they were to consider upon it, and inform the plaintiff of 
their conclusions. 

On the same day defendants made a change in their specifica- 
tions, and sent a copy of the same, so changed, to the plaintiff for 
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his assent under his estimate, which he assented to by signing the 
same and returning it to defendants. 

On the day following the defendants' bookkeeper wrote the 
plaintiff the following note : 

"New York, September 29. 

" Upon an agreement to finish the fitting up of offices at 57 
Broadway in two weeks from date, you can begin at once. 

'* The writer will call again, probably between 5 and 6 this p. m. 

'* W. H. R. 
'' For J. H. Corlies & Co., 32 Dey Street." 

No reply to this note was ever made by plaintiff, and on the 
following day the same was countermanded by a second note from 
the defendants. 

Immediately on receipt of the note of September 29th, and be- 
fore the countermand was forwarded, the plaintiff commenced a 
performance by the purchase of lumber and beginning work 
thereon. 

And after receiving the countermand, the plaintiff brought this 
action for damages for a breach of contract. 

The court charged the jury as follows: **From the contents of 
this note which the plaintiff received, was it his duty to go down to 
Dey Street (meaning to give notice of assent) before commencing 
the work ? 

"In my opinion it was not. He had a right to act upon this 
note and commence the job, and that loas a binding contract be- 
tween the parties y 

To this defendants excepted. 

FoLGER, J. We do not think that the jury found, or that the 
testimony shows, that there was any agreement between the parties, 
before the written communiication of the defendants of September 
30th was received by the plaintiff. This note did not make an 
agreement. It was a proposition, and must have been accepted by 
the plaintiff before either party was bound, in contract, to the 
other. The only overt action which is claimed by the plaintiff as 
indicating on his part an acceptance of the offer, was the purchase 
of the stuff necessary for the work, and commencing work, as we 
understand the testimony, upon that stuff. 

We understand the rule to be, that where an offer is made by 
one party to another when they are not together, the acceptance of 
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it by that other must be manifested by some appropriate act. It 
does not need that the acceptance shall come to the knowledge of 
the one making the offer before he shall be bound. Bat though the 
manifestation need not be brought to his knowledge before , he be- 
comes bound, he is not bound, if that manifestation is not put in a 
proper way to be in the usual course of events, in some reasonable 
time communicated to him. Thus a letter received by mail con- 
taining a proposal may be answered by letter by mail, containing 
the acceptance. And in general, as soon as the answering letter is 
mailed, the contract is concluded. Though one party does not 
know of the acceptance, the manifestation thereof is put in the 
proper way of reaching him. 

In the case in hand, the plaintiff determined to accept. But a 
mental determination not indicated by speech, or put in course of 
indication by act to the other party, is not an acceptance which will 
bind the other. 'Sot does an act, which, in itself, is no indication 
of an acceptance, become such, because accompanied, by an un« 
evinced mental determination. Where the act uninterpreted by 
concurrent evidence of the mental purpose accompanying it, is as 
well referable to one state of facts as another, it is no indication 
to the other party of an acceptance, and does not operate to hold 
him to his offer. 

Conceding that the testimony shows, that the plaintiff did re- 
solve to accept this offer, he did no act which indicated an accept- 
ance of it to the defendants. He, a carpenter and builder, pur- 
chased stuff for the work. But it was stuff as fit' for any other like 
work. He began work upon the stuff, but as he would have done 
for any other like work. There was nothing in his thought formed 
but not uttered, or in his acts that indicated or set in motion an in- 
dication to the defendants of his acceptance of their offer, or which 
could necessarily result therein. 

But the charge of the learned judge was fairly to be understood 
by the jury as laying down the rule to them, that the plaintiff need 
not indicate to the defendants his acceptance of their offer ; and that 
the purchase of stuff and working on it after receiving the note, 
made a binding contract between the parties. In this we think the 
learned judge fell into error. 

The judgment appealed from must be reversed, and a new trial 
ordered, with costs to abide the events of the action. 
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All concur, but Allen J. , not voting. 
Judgment reversed, and a new trial ordered. 

X. — Oady sat on his front porch, in a country village, one •sum- 
mer morning. He was composing a poem and did not wish to be 
disturbed. His front fence was badly in need of paint. Just then 
Paul, the village painter, came down the street with a pot of green 
paint in his hand. Seeing the condition of the fence he called out 
to Cady, ** I will paint your fence green for $15." Cady heard and 
understood, but did not wish to disturb' his poetic train of thought, 
and so said nothing. Paul supposed his silence meant assent and 
straightway painted the fence. Did a contract arise ? 

Read Nundy vs. Mattbews. 34 Han 74. 

XL — HoBBS vs, Mabsasoit Whip Company. 

[158 Mass. 194. Am. 24, K. 89.] 

Contract, upon an account annexed for one hundred and eight 
dollars and fifty cents, for 2,350 eelskins sold by the plaintiff to the 
defendant. At the trial in the Superior Court, before Hammond, 
J. , it appeared in evidence that the plaintiff lived in Saugns, and 
the defendant had its usual place of business in Westfield, and was 
engaged in the manufacture of whips. 

The plaintiff testified that he delivered the skins in question to 
one Harding of Lynn, on February 18th, 1890, who upon the same 
or the following day forwarded them to the defendant; that the 
skins were in good condition when received by Harding, 2,050 of 
them being over twenty- seven inches in length each, and the bal- 
ance over twenty- two inches in length each; that he had forwarded 
eelskins to the defendant through said Harding several different 
times in 1888 and 18S9, and received payment therefor from the 
defendant; that he knew the defendant used such skins in its busi- 
ness in the manufacture of whips; that the skins sent on February, 
18th, 1890, were for such use; that he understood that all skins 
sent by him were to be in good condition and over twenty- two 
inches in length, and that the defendant had never ordered of him 
skins less than twenty-two inches in length ; and that Harding took 
charge of the skins for him and that he received orders through 
Harding, but that Harding was not his agent. 

Harding, who was called as a witness, testified that he had some 
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correspondence for the plaintiff with the defendant in reference to 
skins; that he acted for the plaintiff in forwarding skins to the de- 
fendant; and in receiving pay therefor, and acted for the plaintiff 
in giving him any information, order, or notice which he received 
from the defendant in reference to skins sent or to be sent. 

The defendant conteQ(}ed that Harding acted as the plaintiff's* 
agent. The plaintiff contended that Harding acted as the agent 
of the defendant, and not as his agent. On this point the evidence 
was conflicting, and the question was submitted to the jury, npon 
instructions not excepted to. 

Four letters were offered in evidence, three of which, dated in 
18S9, showed transactions between the plaintiff and the defendant, 
and the fourth of which, dated Lynn, February 18th, 1890, signed 
by Harding and addressed to the defendant, was as follows: '* We 
send you to-day, for Mr. Hobbs, 2.U50 eelskins at .05 and 300 at 

One Pirnie, president of the defendant corporation, called • by the 
defendant, testified that before February 18th, 1890, the plaintiff 
had sent eelskins four or five times by Harding to the defendant, 
which were received and paid for by the defendant; that the de- 
fendant agreed to pay five cents each for eelskins over twenty- seven 
inches in length, and two cents each for eelskins over twenty- two 
inches in length and less than twenty seven inches, suitable for use 
in the defendant's business; that Harding was not acting for the 
defendant, but for the plaintiff; that the defendant never ordered 
the skins in question, and did not purchase them in any manner, 
and that no officer or employe of the corporation except himself 
had authority to order or purchase skins, and that he never ordered 
or purchased those in question ; that skins came from Hobbs 
through Harding on February 19th or 20th, 1890, and were at once 
examined by him, and found to be less than twenty-two inches in 
length, and found to be unfit for use, and that he notified Harding 
at once, in writing, that the skins were unfit for use, and that they 
were held subject to the plaintiff's order; that the skins remained 
solne months at the defendant's place of business in Westfield, and 
were then destroyed; and that the defendant received no otiier 
skins in the month of February from the plaintiff or from any 
other person. 
One Case, the defendant's shipping clerk, and one Gowdy, the 
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defendant's treasurer, testified that the skins sent on February 18th, 
liB90, and received February 19th or 20th, 1890, were examined by 
them, and were very short, in very bad shape, not fit for use, and 
worthless. 

The judge instructed the jury that the plaintiff could not recover 
for eelskins less than twenty- two inches in length, nor for any of 
the eelskins if they were in the condition described by the witnesses 
for the defendant. 

The plaintiff denied that he received any notice from the defend- 
ant that the skins were not suitable for use, or that they were held 
subject to his order. 

The judge, among other instructions, also gave the following: 
'* Whether there was any prior contract or not, if skins are sent to 
them (the defendants) and they see fit, whether they have agreed to 
take them or not, to lie back and say nothing, having reason to 
sup})08e that the man who has sent them believes that they are tak- 
ing them, since they say nothing about it, then, if they fail to 
notify, you would be warranted in finding for the plaintiff, on that 
state of things." 

The jury returned a verdict for the plaintiff, and the defeudcuit 
alleged exceptions. 

F. L. Evans for the defendant. 

/. E. Haiily <6 J. F. Libhy for the plaintiff. 

Holmes, J. This is an action for the price of eelskins sent by 
the plaintiff to the defendant, and kept by the defendant some 
months, until they were destroyed. It must be taken that the plain- 
tiff received no notice that the defendants declined to accept the skins. 
The case comes before us on exceptions to an instruction to the jury, 
that, whether there was any prior contract or not, if skins are sent 
to the defendant, and it sees fit, whether it has agreed to take them 
or not, to lie back, and to say nothing, having reason to suppose 
that the man who has sent them believes that it is taking them, 
since it says nothing about it, then, if it fails to notify, the jury 
would be warranted in finding for the plaintiff. 

Standing alone, and unexplained, this proposition might seem to 
imply that one stranger may impose a duty upon another, and make 
him a purchaser, in spite of himself, by sending goods to him, unless 
he will take the trouble, and be at the expense, of notifying the 
sender that he will not buy. The case was argued for the defend- 
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ant on that interpretation. Bat, in view of the evidence, we do 
not understand that to have been the meaning of the judge, and we 
do not think that the jury can have understood that to have been 
his meaning. The plaintiff was not a stranger to the defendant, 
even if there was no contract between them. He had sent eelskins 
in the same way four or five times before, and they had been ac- 
cepted and paid for. On the defendant's testimony, it is fair to 
assume that, if it had admitted the eelskins to be over twenty-two 
inches in length, and fit for its business, as the plaintiff testified, 
and the jury found that they were, it would have accepted them ; 
that this was understood by the plaintiff; and, indeed, that there 
was a standing offer to him for such skins. In such a condition of 
things, the plaintiff was warranted in sending the defendant skins 
conforming to the requirements, and even if the offer was not such 
that the contract was made as soon as skins corresponding to its 
terms were sent, sending them did impose on the defendant a duty 
to act about them ; and silence on its part, coupled with a retention 
of the skins for an unreasonable time, might be found by the jury 
to warrant the plaintiff in assuming that they were accepted, and 
thus to amount to an acceptance. See Bushel V8, Wheeler, 15 Q. B. 
44r*i; Benjamin on Sales, §§ 16-J-L64; Taylor vs. Dexter Engine Co. , 
146 Mass. 613, 615. The proposition stands on the general prin- 
ciple that conduct which imports acceptance or assent is acceptance 
or assent in the view of the law, whatever may have been the actual 
state of mind of the party — a principle sometimes lost sight of in 
the cases. O'Donnell vs. Clinton, 145 Mass. 461, 463; McCarthy 
vs. Boston & Lowell Railroad, 148 Mass. 550, 552. 
Exceptions overruled. 

XII. — Action for $50 on the following facts: 

Certain goods were put up for sale at auction. The conditions 
were those usual at auction sales. There were several bidders of 
whom the defendant was the last. He bid 1200. The auctioneer 
dwelt upon the bidding, s'ating that he was informed the goods 
weighed 1,300 cwt. "He declined to warrant this weight and there- 
upon the defendant declared that he would not take them and re- 
fused to pay for them. In accordance with the conditions of sale, 
they were resold on the following day for $150, and this action is to 
recover the difference. 
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The Court being of the opinion that the defendant was at liberty 
to withdraw his bidding at any time before the hammer was knocked 
down, non-suited the plaintiff. 

Counsel then moved to set aside the non-suit on the ground that 
the bidder was bound by the conditions of the sale, to abide by his 
bidding, and could not retract. By the act of bidding he acceded 
to those conditions, one of which was, that the highest bidder should 
be the buyer. The hammer is suspended, not for the benefit of the 
bidder, or to give him an opportunity of repenting, but for the 
benefit of the seller ; in the meantime, the person who bid last is a 
conditional purchaser, if nobody bids more. Otherwise, it is in the 
power of any person to injur ^ the vendor, because all the former 
biddings are discharged by the last 

The Court thought the non-suit very proper. The auctioneer is 
the agent of the vendor, and the assent of both parties is necessary 
to make the contract binding; that is signified on the part of the 
seller by knocking down the hammer, which was not done here till 
the defendant had retracted. An auction is not unaptly called 
locus pcBnitentim. Every bidding is nothing more than an offer on 
one side, which is not binding on either side till it is assented to. 
But according to what is now contended for, one party would be 
bound by the offer and the other not, which can never be allowed. 

* (See Payne vs. Gave, 8 Term Reports 148. Same case, L. 1, Sel. 114, 

K. 235, WU. 612.) 
Read Langdeirs Summary, 6 24, Hare on Contract, p. Sd9. 

" The vendor of personal property in a suit against the vendee for not 
taking and paying for the property has the choice ordinarily of either one 
of three methods to indemnify himself: (1) He may store or retain the 
property for the vendee, and sue him for the entire purchase price. (2) He 
may sell the property, acting as the agent for this purpose of the vendee, 
and recover the difference between the contract price and the price 
obtained on such resale; or (8) he may keep the property as his own, and 
recover the difference between the market price at the time and place of 
dehvery and the contract price." Earl Com. in Dunstan vs. Mc Andrew, 
44 N. Y. 76. 

XIII. — An auctioneer advertises goods to be sold ^'without reserve," 
meaning thereby to the highest bidder. Some one present bids 
$100, which is the highest bid at the time, bat the auctioneer does 
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have him I considered yon were aware of the price, as I wonld not 
take less. John Pelthousb." 

The plaintiff on the following day replied as follows : 
" Dear Nephew: Yonr price I admit, was 30 gnineas. I offered 
£30, never offered more; and yon said the horse was mine. How- 
ever, as there may be a mistake about him I will split the difference, 
£30., 158., I paying all expenses of transportation. Yon can send 
him between now and March 25th. If I hear no more abont him 
I consider the horse mine at £30., 15s. Paul Felthouse." 

To this letter the nephew sent no reply; and on February 26th 
the sale took place, the horse in question being sold with the rest of 
the stock for £33., which sum was handed over to John Felthonse. 
On the following day the defendant (the auctioneer), being apprised 
of the mistake, wrote to the plaintiff as follows : 

'* February 26th, 1861. 

^' Dear Sir: I am obliged to acknowledge myself forgetful in the 
matter of one of Mr. John Felthouse's horses. Instructions were 
given me to reserve the horse, but, by mistake, I sold him. I will 
do all I can to get the horse again. William Bindley." 

On February 27th John Felthonse wrote to the plaintiff as 

follows : 

*' February 27th, 1861. 

" My Dear Uncle: My sale took place on Monday last. Prior 

to the sale I said to Mr. Bindley, that horse (meaning the one I sold 

yon) is sold. Mr. B. said it would be better to put it in the sale, 

and he wonld buy it in without charge. To my surprise, he knocked 

it down to Mr. Glover. I then went to Mr. B. and said that horse 

was not to "be sold. He said he had quite forgotten, but would try 

to get the horse back again. I am very sorry it happened. 

** John Felthousb." 

On the part of the defendant it was submitted that the letter of 
February was not admissible in evidence. The learned judge, how- 
ever, overruled the objection. It was then submitted that the 
property in the horse was not vested in the plaintiff at the time of 
the sale by the defendant. 

A verdict was found for the plaintiff, damages £33., leave being 
reserved by the defendant to move to enter a non-suit, if the Court 
should be of the opinion that the objection was well founded. 
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A rule nisi w^is obtained by the defendant and plaintiif showed 

cause. Rale absolute. 

(Sde case of Feltliouse vs. Bindley, H Common Bench,' N. S., 868. 

Sel. 148. K. 82.) 



There has been mnch discussion as to when a contract arises 
where the parties employ the mails as a medium of communication. 
It is now settled law in England, New York and most juris- 
dictions in this country that where an offer is made by mail and a 
properly worded acceptance, correctly addressed and with postage 
prepaid, is deposited within proper time in the mail, the contract 
then arises whether such letter of acceptance be receiyed or not. On 
the other hand it is held in Massachussetts and Canada that the 
contract does not arise until the letter of acceptance is actually re- 
ceived. For a full discussion of both sides of this question see 
Langdell's Summary of Contracts, §§ 14, 15, and Holmes Common 
Law, pp. 305, 306. 

" Where two parties, both being present together, enter into negotiations 
looking to the making of a contract, the minds of both most ordinarily 
meet at the same time upon the same identical terms, or no contract is 
made. Where the parties reside at a distatice from each other and the 
negotiation is conducted by written correspondence, though there must be 
the assent uf both parties to the same provisions, it is of course impracti- 
cable that such assent should be manifested simultaneously. One must 
state what he is willing to agree to. and the other must, when the proposi- 
tion has reached him. assent to the same terms, and in some manner man- 
ifest that assent." 

Sbldbn J., in Vassar vs. Camp, 1 Kernan, 441. 

" It is only necessary that there should be a concurrence of the minds of 
the parties upon a distinct proposition manifested by an overt act, and the 
sending of a letter announcing the consent to the proposal was a sufficient 
manifestation and consummated the contract from the time it was sent" 

" The sending of a letter accepting the proposition is regarded as an 
acceptance, because it is an overt act clearly manifesting the intention of 
the party sending it to close with the offer of him to whom it is sent, and 
thus making that ' ag{fregatis mentium ' which is necessary to constitute 
a contract. " 

ScRUQHAM J., in Trevor vs. Wood, 36 N. Y.. 807. 

"The principle governing these cases is that there is a concurrence of the 
minds of the parties upon a distinct proposition, manifested by an overt 



act." 



DwiGHT C, in Howard vs. Daly, 61 N. Y., 862. 
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" In short the writer of a posted letter, although he may have lost com- 
mand over the document itself, has no more lost his control over the act of 
his will which he therein expresses, than if the document was still in the 
hands of his own servant or messenger. " 

Thomson V8. James, 18 Dunlop 1. 

" It is contended by the plaintiff that the bargain was complete at the 

moment he wrote and put into the mail his letter signifying his acceptance 

of the terms offered, by the defence, that the treaty was open until they 

should have received that letter, and that in the meantime they had a 

right to withdraw their offer. We adopt the latter opinion as the most 

reasonable. The offer did^not bind the plaintiff until it was accepted, and 

it could not be accepted, to the knowledge of the defence, until the letter 

announcing the acceptance was received, or at most until the regular time 

for its arrival by mail had elapsed. " 

Parker C. J., in M'Culloch vs. Eagle Ins. Ck)., 1 Pick., 278. 

Read Wald'8 Pollock, pp, 32-86, and Note B.. pp. 640-646; Anson on Contract, pp. 25, 26 

27. The case of 8 vs. F . D and others, L. 156, K. 149, 

and Henthorn v». Fraser, K. 141, Wil. 498. 

XVIII. — Adams vs. Lindsell. 

(i Bamewall <& Anderson 6SL) 

Action for non-delivery of wool according to agreement. At 
the trial at the last Lent assizes for the county of Worcester, before 
Burrough, J., it appeared that the defendants, who were dealers in 
wool, at St. Ives, in the county of Huntingdon, had, on Tuesday, 
September 2d, 1817, written the following letter to the plaintiffs, 
who were woollen manufacturers residing in Broomsgrove, Worces- 
tershire. " We now offer you 800 tods of wether fleeces, of a good 
fair quality of our country wool, at 35s, 6d, per tod, to be delivered 
at Leicester, and to be paid for by two months' bill in two months, 
and to be weighed by your agents within fourteen days, receiving 
your answer in course of post. 

This letter was misdirected by the defendants, to Bromsgrove, 
Leicestershire, in consequence of which it was not received by the 
plaintiffs in Worcestershire till 7 p.m. on Friday, September 5th. 
On that evening the plaintiffs wrote an answer, agreeing to accept 
the wool on the terms proposed. The course of the post between 
St. Ives and Bromsgrove is through London, and consequently this 
answer was not received by the defendants till Tuesday, September 
9th. On Monday, September 8th, the defendants not having, as 
they expected, received an answer on Sunday, September 7th (which 
in case their letter had not been misdirected would have been in the 
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nsnal course of the post), sold the wool in question to another per- 
son. Under these circumstances the learned judge held, that the 
delay having been occasioned by the neglect of the defendants, the 
jury must take it, that the answer did come back in due course of 
post; and that then the defendants were liable for the loss that 
had been sustained, and the plaintiffs accordingly recovered a ver- 
dict. 

Jervis having in Easter term obtained a rule nm for a new trial, 
on the ground that there was no binding contract between the 
parties. 

Dauncey^ Puller £ Richardson showed cause. They contended 
that at the moment of the acceptance of the offer of the defendants 
by the plaintiffs the former became bound. And that was on. the 
Friday evening, when there had been no change of circumstances. 
They were then stopped by the Court, who called upon 

Jervis £ Campbell in support of the rule. They relied on Payne 
vs. Cave, and more particularly on Cooke vs. Oxley. In that case 
Oxley, who had proposed to sell goods to Cooke, and given him a 
certain time at his request, to determine whether he would buy 
them or not, was held not liable to the performance of the contract, 
even though Cooke, within the specified time, had determined to 
buy them, and given Oxley notice to that effect. So here the de- 
fendants who have proposed by letter to sell this wool, are not to be 
held liable, even though it be now admitted that the answer did 
come back in due course of post. Till the plaintiff's answer was 
actually received there could be no binding contract between the 
parties; and before then the defendants had retracted their offer by 
selling the wool to other persons. But the Court said if that were 
so, no contract could ever be completed by the post. For if the 
defendants were not bound by their offer when accepted by the 
plaintiffs till the answer was received, then the plaintiffs ought not 
to be bound till after they had received the notification that the de- 
fendants had received their answer and assented to it. And so it 
might go on ad infinitum. The defendants must be considered in 
law as making, during every instant of the time their letter was trav- 
eling, the same identical offer to the plaintiffs, and then the contract 
is completed by the acceptance of it by the latter. Then as to the 
delay in notifying the acceptance, that arises entirely from the mis- 
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take of the defendants, and it therefore mast be taken as against 
them that the plaintiffs' answer wait received in coarse of post. 
Rale discharged. 

XIX — This is an appeal from a decree of the Circuit Court for 
the District of Maryland, which was rendered for the defendants. 

The case in the Court below was thus: William H. Tayloe, of 
Bichmond County, Va., applied to John Minor, the agent of the 
defendants, residing at Fredericksburg in that State, for an in- 
surance upon his dwelling-house to the amount of $8,000 for one 
year, and, as he was about leaving home for the State of Alabama, 
desired the agent to make the application in his behalf. 

The application was made accordingly, under the date of Novem- 
ber 25th, 1844, and an answer received from the secretary of the 
company, stating that the risk would be taken at 70 cents on the 
$1,000, the premium amounting to the sum of $56. The agent 
stated in the application to the company the reason why it had not 
been signed by Tayloe ; that he had gone to the State of Alabama 
on business, and wonld not retarn till February following, and that 
he was desired to communicate to him at that place the answer of 
the company. 

On receiving the answer, the agent mailed a letter directed to 
Tayloe, under date of December 2d, advising him of the terms of 
the insurance, and adding, ' * Should you desire to effect the insur- 
ance, send me your check payable to my order for $57, and the 
business is concladed.'* The additional dollar was added for the 
policy. 

This letter, in consequence of a misdirection, did not reach 
Tayloe iill the 20th of the month ; who, on the next day, mailed a 
letter in answer to the agent, expressing his assent to the terms, and 
inclosing his check for the premium as requested. He also desired 
that the policy should be deposited in the bank for safe-keeping. 
This letter of acceptance was received on the 31st at Fredericksburg 
by the agent, who mailed a letter in answer the next day, communi- 
cating to Tayloe his ref nsal to carry into effect the insurance, on the 
ground that his acceptance came too late, the centre building of the 
dwelling-house in the mean time, on the 22d of the month, having 
been consumed by fire. 

The company, on being advised of the facts, confirmed the view 
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taken of the case by their agent, and refused to issue the policy or 
pay the loss. 

A bill was filed in the Court below by the insured against the 
company, setting forth, substantially, the above facts, and praying 
that the defendants might be decreed to pay the loss, or for such 
other relief as the complainant might be entitled to. 

I. Several objections have been taken to the right of the com- 
plainant to recover, which it will be necessary to notice ; but the 
principal one is that the contract of insurance was not complete at 
the time the loss happened, and therefore that the risk proposed to 
be assumed had never attached. 

Two positions have been taken by the counsel for the company 
for the purpose of establishing this ground of defence. 

1. The want of notice to the agent of the company of the accept- 
ance of the terms of the insurance; and, 

2. The non-payment of the premium. 

The first position assumes that, where the company have made an 
offer through the mail to insure upon certain terms, the agreement 
is not consummated by the mere acceptance of the offer by the party 
to whom it is addressed; that the contract is still open and incom- 
plete until the notice of acceptance is received; and that the com- 
pany are at liberty to withdraw the offer at any time before the 
arrival of the notice, and this even without communicating notice of 
the withdrawal to the applicant; in other words, that the assent of 
the company, express or implied, after the acceptance of the terms 
proposed by the insured, is essential to a consummation of the 
contract. 

The effect of this construction is to leave the property of the in- 
sured uncovered until his acceptance of the offer has reached the 
company and has received their assent, for if the contract is incom- 
plete until notice of the acceptance, till then the company may 
retract the offer, as neither party is bound until the negotiation has 
resulted in a complete bargain between the parties. 

In our apprehension, this view of the transaction is not in accord- 
ance with the usages and practice of these companies in taking 
risks ; nor with the understanding of merchants and other business 
men dealing with them; nor with the principles of law, settled in 
analogous cases, governing contracts entered into by correspondence 
between parties residing at a distance. 
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On the contrary, we are of opinion that an offer under the cir- 
cumstances stated, prescribing the terms of insurance, is intended, 
and is to be deemed, a valid undertaking on the part of the com- 
pany, that they will be bound, according to the terms tendered, if 
an answer is transmitted indue course of mail, accepting them; 
and that it cannot be withdrawn, unless the withdrawal reaches the 
party to whom it is addressed before his letter of reply announcing 
the acceptance has been transmitted. 

This view of the effect of the correspondence seems to us to be 
but carrying out the intent of the parties, as plainly manifested by 
their acts and declarations. 

On the acceptance of the terms proposed, transmitted by due 
course of mail to the company, the minds of both parties have met 
on the subject, in the mode contemplated at the time of entering 
upon the negotiation, and the contract becomes complete. The 
party to whom the proposal is addressed has a right to regard it as 
intended as a continuing offer until it shall have reached him, and 
shall be in due time accepted or rejected. 

Such is the plain import of the offer. And besides, upon any 
other view, the proposal amounts to nothing, as the acceptance 
would be but the adoption of the terms tendered, to be, in turn, 
proposed by the applicant to the company for their approval or 
rejection. For, if the contract is still open until the company is 
advised of an acceptance, it follows, of course, that the acceptance 
may be repudiated at any time before the notice is received. Noth- 
ing is effectually accomplished by an act of acceptance. 

It is apparent, therefore, that such an interpretation of the acts 
of the parties would defeat the object which both had in view in 
entering upon the correspondence. 

The fallacy of the argument, in our judgment, consists in the 
assumption, that the contract cannot be consummated without a 
knowledge on the part of the company that the offer has been ac- 
cepted. This is the point of the objection. But a little reflection 
will show that, in all cases of contracts entered into between parties 
at a distance by correspondence, it is impossible that both should 
have a knowledge of it the moment it becomes complete. This can 
only exist where both parties are present. 

The position may be illustrated by the case before us. If the 
contract became complete, as we think it did, on the acceptance of 
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the offer by the applicant, on December 21st, 1844, the company, 
of course, could have no knowledge of it until the letter of accept- 
ance reached the agent, on the 31st of the month; and, on the other 
hand, upon the hypothesis it was not complete until notice of 
the acceptance, and then became so, the applicant could have no 
knowledge of it at the time it took effect. In either aspect, and, 
indeed, in any aspect ij[i which the case can be presented, one of the 
parties must be unadvised of the time when the contract takes effect, 
as its consummation must depend upon the act of one of them in 
the absence of the other. 

The negotiations being carried on through the mail, the offer and 
acceptance cannot occur at the same moment of time; nor, for the 
same reason, can the meeting of the minds of the parties on the 
subject be known by each at the moment of concurrence ; the accept- 
ance must succeed the offer after the lapse of some interval of time; 
and, if the process is to be carried farther in order to complete the 
bargain, and notice of the acceptance must be received, the only 
effect is to reverse the position of the parties, changing the knowl- 
edge of the completion from the one party to the other. 

It is obviously impossible, •therefore, under the circumstances 
stated, ever to perfect a contract b*y correspondence, if a knowledge 
of both parties at the moment they become bound is an essential 
element in making out the obligation. And as it must take effect, 
if effect is given at all to an endeavor to enter into a contract by 
correspondence, in the absence of the knowledge of one of the par- 
ties at the time of its consummation, it seems to us more consistent 
with the acts and declarations of the parties, to consider it complete 
on the transmission of the acceptance of the offer in the way they 
themselves contemplated, instead of postponing its completion till 
notice of such acceptance has been received and assented to by the 
company. 

For why make the offer, unless intended that an assent to its 
terms should bind them? And why require any farther assent on 
their part, after an unconditional acceptance by the party to whom 
it is addressed? 

We have said that this view is in accordance with the usages and 
practice of these companies, as well as with the general principles 
of law governing contracts entered into by absent parties. 

In the instructions of this company to their agent at Fredericks- 
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Messrs. Higgins wrote on February 2d to say that they had er- 
roneously dated their letter on January 31st, that it was really 
written and posted on the 30th, in proof of which they referred to 
the post-mark. They did not, however, explain the delay which 
had taken place in its delivery. The iron was not furnished to 
them, and iron having risen very rapidly in the market, the question 
whether there had been a complete contract between these parties 
was brought before a court of law. Messrs. Higgins instituted a 
suit in the Court of Session for damages, as for breach of contract 
The defence of Messrs. Dunlop was, that their letter of the 28th, 
offering the contract, not having been answered in due time, there 
had been no such acceptance as would convert that offer into a law- 
ful and binding contract; that their letter having been delivered at 
Liverpool before 8 o'clock in the morning of January 30th, Messrs. 
Higgins ought, according to the usual practice of merchants, to 
have answered it by the first post, which left Liverpool at 3 o'clock 
p.H. on that day. A letter so dispatched would be due in Glasgow 
at 2 o'clock P.M on January 31st; another post left Liverpool for 
Glasgow every day at 1 o'clock a.m., and letters to be dispatched by 
that post must be put into the office during the preceding evening, 
and if any letter had been sent by that post on the morning of the 
31st, it must have been delivered in Glasgow in the regular course 
of post at 8 o'clock in the morning of February Ist. As no com- 
munication from Messrs. Higgins arrived by either of these posts, 
Messrs. Dunlop contended that they were entitled to treat their of- 
fer as not accepted, and that they were not bound to wait until the 
third post delivered in Glasgow at 2 o'clock p.m., of Saturday, Feb- 
ruary Ist (at which time Messrs. Higgins' letter did actually arrive), 
before they entered into other contracts, the taking of vhich would 
disable them from performing the contract they had offered to 
Messrs. Higgins. 

The cause came before Lord Ivory, as Lord Ordinary, who directed 
an issue, which he settled in the following terms: 

•* Whether, about the end of January, 1845, Messrs. Higgins pur- 
chased from Messrs. Dunlop 2000 tons of pig iron, at the price of 
65*. per ton, and whether Messrs. Dunlop wrongfully failed to de- 
liver the same, to the damage, loss, and injury of the pursuers? 
Damages laid at £6000." This issue was tried before the Lord 
Justice General, when it appeared that the letter of Messrs. Higgins, 
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accepting the offer, was written on the 30th ; that it was posted a 
short time after the closing of the bags for the dispatch at 3 o'clock 
P.M. on that day, and conseqaentlj did not leave Liverpool till the 
dispatch at 1 o'clock in the morning of the 3 1st; that in conse- 
qnence of the slippery state of the roads, the bag then sent did not 
arrive at Warrington till after the departure of the down train that 
onght to have conveyed it, and that this circumstance occasioned it 
to be delayed beyond the ordinary hour of delivery. The Lord Jus- 
tice General told the jury, "that he adopted the law as duly ex- 
pounded in the case of Adams vs. Lindsell,* and which is as follows: 
'A. by a letter, offers to sell to B. certain specified goods, receiving 
an answer by return of post; the letter being misdirected, the an- 
swer notifying the acceptance of the offer arrived two days later 
than it ought to have done; on the day following that when it 
would have arrived, if the original letter had been properly directed, 
A. sold the goods to a third person, ' and in which it was held, ' that 
there was a contract binding the parties from the moment the offer 
was accepted, and that B. was entitled to recover against A. in an 
action for not completing his contract.' " 

The counsel for Messrs. Dunlop tendered the following except- 
ions : The first exception related to evidence. The other except- 
ions related to the charge, and were as follows : 

2. In BO far as his Lordship directed the jury, in point of law, 
that if Messrs. Higgins posted their acceptance of the offer in due 
time according to the usage of trade, they are not responsible for 
any casualties in the post-office establishment 

3. In so far as his Lordship did not direct the jury in point of 
law, that if a merchant makes an offer to a party at a distance, by 
post-letter, requiring to be answered within a certain time, and no 
answer arrives within such time as it should arrive, if the party had 
written and posted his letter within the time allowed, the offeror is 
free, though the answer may have been actually written and posted 
in due time, if he is not proved to be aware of accidental circum- 
stances preventing the due arrival of the answer. 

These exceptions were afterward argued before the judges of the 
First Division, who pronounced an interlocutor, disallowing the ex- 
ceptions; and that interlocutor was the subject of the present 
appeal. 

• 1 BarnewaU St Aldenon, 681 . 
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The Lord Chancellor. My Lords, everything which learning 
or ingenuity can saggest on the part of the appellants, has andoabt- 
edly been suggested on the part of the learned counsel who have just 
addressed the House; and if your Lordships concur in my view,, 
that they have failed in making out their case, you will have the sat- 
isfaction of knowing that you have come to that conclusion after 
having had everything suggested to you that by possibility could be 
advanced in favor of this appeal. 

The case certainly appears to me one which requires great inge- 
nuity on the part of the appellants, because I do not think that, in 
the facts of the case, there is anything to warrant the appeal. The 
contest arises from an order sent from Liverpool to Glasgow, or 
rather a proposition sent from Glasgow to Liverpool, and accepted 
by the house at Liverpool. It is unnecessary to go earlier into the 
history of the case than the letter sent from Liverpool by Higgins, 
bearing date of January Slst. A proposition had been made by the 
Glasgow house of Dunlop, Wilson & Co., to sell 2000 tons of pig 
iron. The answer is of that date of January 31st: *' Gentlemen, we 
will take the 2000 tons, pigs, you offer us." Another part of the 
letter refers to other arrangements; but there is a distinct and posi- 
tive of^er to take the 2000 tons of pigs. To that letter there is an- 
nexed a postscript in which they say: *' We have accepted your 
offer unconditionally, but we hope you will accede to our request as 
to delivery and mode of payment by two months bill." 

That, my Lords, therefore, is an unconditional acceptance, by the 
letter dated January 31st, which was proved to have been put into 
the post-office at Liverpool on the 30th; but it was not delivered, 
owing to the state of severe frost at that time, which delayed the 
mail from reaching Glasgow at the time at which, in the ordinary 
course, it would have arrived there. The letter having been put in 
on January 30th, it ought to have arrived at Glasgow on the follow- 
ing day, but it did not arrive till February Ist. 

It appears that between the time of writing the offer and Febru- 
ary 1st, the parties making the offer had changed their minds; and 
instead of being willing to sell 2000 tons of pig iron on the terms 
proposed, they were anxious to be relieved from that stipulation, 
and on that day, February ist, they say: " We have yours of yester- 
day, but are sorry that we cannot enter the 2000 tons of pig iron, 
our offer of the 28th not having been accepted in course." 
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Undet these circnmstancee, the parties wishing to buy, and by 
their letter accepting the offer, instituted proceedings in the Court 
of Session for damages sustained by the non-performance of the 
contract. 

The next exception to be considered isthe second, and that raises 
a more important question, though not one attended with much 
diflSculty. The exception is, that his Lordship did direct the jury 
in point of law, that if the pursuers posted their acceptance of the 
offer in due time, according to the usage of trade, they are not re- 
sponsible for any casualties in the post-office establishment. 

Now, there may be some little ambiguity in the construction of 
that proposition. It proceeds on the assumption that, by the usage 
of trade, an answer ought to have been returned by the post, and 
that the 30th was the right day on which chat answer ought to have 
been notified. Then comes the question, whether, under those cir- 
cumstances, that being the usage of trade, the fact of the letter be- 
ing delayed, not by the act of the party sending it, but by an 
accident connected with the post, the party so putting the letter in 
on the right day is to lose the benefit which would have belonged to ' 
him if the letter had arrived in due course? 

I cannot conceive, if that is the right construction of the direc- 
tion of the learned judge, how any doubt can exist on the point. 
If a party does all that he can do, that is all that is called for. If 
there is a usage of trade to accept such an offer, and to return an 
answer to such an offer, and to forward it by means of the post, and 
if the party accepting the offer puts his letter into the post on the 
correct day, has he not done everything he was bound to do? How 
can he be responsible for that over which he has no control? It is 
not the same as if the date of the party's acceptance of the offer had 
been the subject of a special contract ; as if the contract had been, 
*' I make you this offer, but you must return me an answer on the 
30th, and on the earliest post of that day.'-' The usage of trade 
would require an answer on the day on which the offer was received, 
and Messrs. Higgins, therefore, did on the 30th, in proper time, 
return an answer by the right conveyance — the post-office. 

If that was not correct, and if yon were to have reference now to 
any usage constituting the contract between the parties a specific 
contract, it is quite clear to me that the rule of law would neces- 
sarily be that which has obtained by the usage of trade. It haa 



84 MUTUAL ASSENT [Chap. 1. 

been so decided in cases in England, and none has been cited from 
Scotland which controverts that proposition ; bat the cases in Eng- 
land pat it beyond all doabt. It is not dispated — it is a very fre- 
qaent occarence, that a party having a bill of exchange, which he 
tenders for payment to the acceptor, and payment is refased, is 
boand to give the earliest notice to the drawer. That person may 
be resident many miles distant from him; if he pats a letter into 
the post at the right time, it has been held qaite safficient; he has 
done all that he is expected to do as far as he is concerned ; he has 
pat the letter into the post, and whether that letter be delivered, or 
not, is a matter qaite immaterial, becaase for accidents happening 
at the post-office he is not responsible. 

My Lords, the case of Stocken vs. Gollen,'*' is precisely a case of 
that nature, where the letter did not arrive in time. In that case 
Baron Parke says: '' It was a qaestion for the jary whether the let- 
ter was pat into the post-office in time for delivery on the 28 th. 
The post-office mark certainly raised a presamption to the contrary, 
bat it was not conclasive. The jarors have believed the testimony 
of the witness who posted the letter, and the verdict was therefore 
right. If a party pats a notice of dishonor into the post, so that 
in dae coarse of delivery it woald arrive in time, he has done all 
that can be reqaired of him, and it is no faalt of his if delay oocars 
in the delivery." Baron Alderson says: " The party who sends the 
notice is not answerable for the blander of the post-office. I remem- 
ber to have held so in a case on the Norfolk Circait, where a notice 
addressed to Norwich had been sent to Warwick. If the doctrine 
that the post-office is only the agent for the delivery of the notice 
was correct, no one coald safely avail himself of that mode of trans- 
mission. The real qaestion is whether the party has been gailty of 
laches. *' 

There is also the other case which has been referred to, which de- 
clares the same doctrine, the case of Adams vs, Lindsell.f That is 
a case where the letter went, by the error of the party sending it, to 
the wrong place, bat the party receiving it answered it, so far as he 
was concerned, in proper time. The party, however, who originally 
sent the offer not receiving the answer in proper time, thoaght he 
was discharged, and entered into a contract and sold the goods to 

* 7 Meeson & Welsby, 616. 
1 1 Bamewall A Alderson, 681. 
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somebody else. The question was, whether the party making the 
offer had a right to withdraw after notice of acceptance. He sold 
the goods after the party had written the letter of acceptance, but 
before it arrived he said, *'I withdraw my offer." Therefore he 
said, " Before I received your acceptance of my offer I had with- 
drawn it." And that raised the question when the acceptance took 
place, and what constituted the acceptance. It was argued, that 
** till the plaintiff's answer was actually received, there could be no 
binding contract between the parties, and that before then the de- 
fendants had retracted their offer by selling the wool to other per- 
sons." But the Court said : **'lf that was so, no contract could ever 
be completed by the post, for if the defendants were not bound by 
their offer when accepted by the plaintiffs till the answer was re- 
ceived, then the plaintiffs ought not to be bound till after they had 
received the notification that the defendants had received their an- 
swer and assented to it. And so it might go on ad infinitum. The 
defendants must be considered, in law, as making, during every in- 
stant of the time their letter was travelling, the same identical offer 
to the plaintiffs, and then the contract is completed by the accept- 
ance of it by the latter. " 

Those two cases leave no doubt at all on the subject Common 
sense tells us that transactions cannot go on without such a rule, and 
these cases seem to be the leading cases on the subject ; and we have 
heard no authority cited which in the least degree affects the princi- 
ple on which they proceed. The law of Scotland appears to be the 
same as the law of England, for Mr. Bell's Commentary lays down 
the same rule as existing in Scotland, and nothing has been stated 
to us in contradiction of his opinion. 

Now whether I take that proposition as conclusive upon the objec- 
tion, or whether I consider it as a question entirely open, whether 
the putting the letter into the post was, or not, in time to constitute 
a valid acceptance, it appears to me that the learned judge was right 
in the conclusion to which he came, that he was right in the mode 
in which he left the question to the jury, and that he was not bound 
to lay down the law in the manner alleged in the bill of exceptions. 

The next exception is the third, which says: '' In so far as his 
Lordship did not direct the jury in point of law, that if a merchant 
makes an offer to a party at a distance, by post-letter, requiring to 
be answered within a certain time, and no answer arrives within 
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snch time as it shoald arrive, if the party had written and posted 
his letter within the time allowed, the offerer is free, though the an- 
swer may have actaally been written and posted in dne time, if he is 
not proved to be aware of accidental circa mstances preventing the 
dne arrival of the answer." 

That, my Lords, raises, first of all, a proposition that does not 
arise in this case at all. It assumes a contract that requires an an- 
swer within a certain stipulated time, and it assumes (which is 
already disposed of by what I have said in answer to the second 
exception) that the putting a letter into the post is not a compliance 
with the requisition of the offer. Bnt there is no special contract 
here, and therefore this exception cannot be maintained. 

I believe that in these remarks I have exhausted the whole of the 
objections made, and my advice to your Lordships is to affirm the 
judgment of the Court from which this is appealed. 

It was ordered that the interlocutor complained of should be af- 
firmed with costs. 

XXI. — On May 1st, A, at Albany, sent the following letter to B, 
at New York: **I will sell you 1,000 tons scrap iron at $24 per 
ton, delivery June 3d, in New York." 

B received this letter May 2 ad, and wrote in reply: " I accept 
your offer of 1,000 tons scrap iron at $24, delivery June 3d, in 
New York, and will take the same. '' 

B mailed this reply properly addressed and postage prepaid at 4 
P.M. on May 2nd. At 4.30 p.m. on May 2nd A sent a telegram to 
B withdrawing his offer, which B received at 5 p.m. the same day. 
A received B's letter of acceptance May 3d, at 9 a.m. 

The price of scrap iron rose. A refused to deliver and B brought 
suit for breach of contract. 

XXII. — A and B were dealers in bullion, A in New York and B 
in New Orleans. They had agreed to conduct their business by 
telegraph. On January 30th, 1860, A telegraphed B for his price 
for Mexican dollars. On the next day B replied, offering to deliver 
60,000 at 7ij and on the same day A telegraphed B as follows: 
'* Your offer 50,000 Mexicans at 7:^ accepted." 

On the next day (February 1,) A telegraphed B as follows: '* Ac- 
cepted by telegraph yesterday your offer for 50,000 Mexicans." 

Neither of these telegrams reached B until February 4, at 10 a.m. , 
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in consequence of a derangement on the line used by A, but not 
known to A until February 4. On February 3 B telegraphed to A. 
** No answer to oar dispatch, dollars are sold." 

A received this dispatch on the same day and at once answered as 
follows: "Your offer was accepted on receipt;" and again the next 
day, " The dollars must come or we will hold you responsible;" 
and again on February 4, insisting on the dollars being sent. 

On February 4 B telegraphed A ** No dollars to be had." 

No dollars were sent and this action was brought by A to recover 
damages for breach of contract in not delivering them. 

Judgment for plaintiff reversed at General Term and new trial 
ordered, and plaintiff appealed to Court of Appeals. 

(See Trevor vs. Wood. 36 N. Y., 307. Same case K 188.) 

XXIII. — A, a deaf man, said to B, ** Will you buy my watch for 
125 ?" B replied, ** I will." A did not hear him, but asked him 
to write out the answer. B then wrote, *'No, 1 will not." A, 
learning from G what B had said at first, claimed that there was a 
contract, tendered the watch and sued B for the price. 

(See case of S m F . L. 150. K. 149.) 

XXIV. — Jones had a phonograph on his desk, and upon leaving 
his office, spoke into it an offer to sell his horse to Brown for $500, 
and requested Brown to speak his answer into the machine. Brown, 
coming in soon after, received the offer from the phonograph and 
spoke into it an acceptance of Jones' offer. Upon leaving the office 
he changed his mind, and meeting Jones on the street before the 
latter knew what had taken place, said, " I don't care to buy your 
horse, and withdraw the acceptance which I spoke into your phono- 
graph." Jones declined to allow the withdrawal, claiming that the 
acceptance was in his machine and beyond the control of Brown and 
therefore could not be withdrawn. Jones tendered the horse and 
sued for the price. 

XXV. — Castor, in Boston, Mass., mailed an offer to Bartholf 
in New York City, offering to sell a certain horse for $500. Bar- 
tholf replied at once by letter saying that he accepted the offer and 
would buy the horse for $500. This rei)ly, with postage prepaid 
and properly directed, Bartholf mailed in New York. Before C^- 
tor received this answer he telegraphed to Bartholf stating that he 
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withdrew his offer. Bartholf received and read this telegram in 
New York before Castor received the letter of acceptance in Bos- 
ton. Did a contract arise ? 

XXVI. — Appeal from Chancery. At New York, Frith and Mac- 
tier agreed to embark in a commercial adventure. 

Frith was to direct a shipment of 200 pipes of brandy from 
France to New York to be consigned to Mactier, who was to ship 
to Frith, at Jacmel, in St. Domingo, provisions to the amount of 
the invoice cost of the brandy, and Frith was to place the shippers 
of the brandy in funds by shipments of coffee to France. The 
parties were to share equally in the speculation. 

Accordingly, on September 5, 1822, Frith wrote to Havre, di* 
reeling the shipment of 200 pipes of brandy to New York, con- 
signed to Mactier. On the 24th of December, Frith, who had re-^ 
turned to Jacmel, wrote to Mactier. This letter contained a para- 
graph in these words: *'I also send you copies of letters received, 
regarding the brandy order. Wishing to confine myself in business 
as much as possible, I propose to you to take the adventure solely to 
your own account, holding the value to cover the transaction to my 
account in New York. " On January 17, 1823, Mactier wrote to 
Frith acknowledging the receipt of his letter of the 24th ult. Re- 
garding the brandy, he wrote, "I desire that the speculation should 
continue as at first proposed. As you have, however, expressed a 
wish that I should take the adventure to my own account, I shall 
delay coming to any determination until I again hear from you. 
The prospect of war between France and Spain may defeat the ob- 
ject of this speculation as far as relates to the shipment of pro- 
visions hence to Hayti, to be invested in coffee for France, in which 
case I will at once decide to take the adventure to my own ac- 
count." On March 7, 1823, Frith wrote Mactier, making no other 
allusion to the last letter of Mactier than the following: " I have re^ 
ceived your favors of the 17th and 31st of January and note their 
respective contents." On March 12, 1823, the ship laden with the 
brandy in question arrived in New York, and was at the wharf on 
the morning of March 13th. The morning after the arrival of the 
brandy Mactier told his clerk that he should take it to himself. On 
March 17th, Mactier entered the brandy at the custom-house aa 
owner, and not as consignee, took the usual oath, and gave a bond 
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for the dnties. On March 22D(i he sold 150 pipes of the brandy. 
The remaining 50 pipes were pat in the pablic store and remained 
there in bond. On March 25th Mactier wrote to Frith, at Jacmel, 
8aying> **I have now to advise you of the arrival of the 200 pipes 
of brandy, and in consequence of the probability of war between 
France and Spain, and in compliance with the wish expressed in 
yonr favor of December 24th, and my answer thereto of the I7th 
of January last, I have decided to take the adventure to my own 
account. I therefore credit you with the amount of the invoice." 
To this letter was attached a postscript dated March 3l8t. On 
March 28th Frith, at Jacmel, wrote to Mactier and said, speaking 
of the brandy in question, •* With regard to this adventure, I would 
wish to confirm, if altogether satisfactory to you, what I mentioned 
to you some time ago, and which I omitted to repeat to you in my 
previous letter in reply to yours of the 17th of January." 

Previous to the arrival of these two last letters at their respective 
places of direction, Mactier was dead, having died on April 10, 
1823. 

On April 21st, Frith again wrote to Mactier acknowledging the 
receipt of Mactier's letter of March 25th, and stating that its con- 
tents are noted. He farther requests Mactier to charter on his ac- 
count a staunch vessel and send out to Jacmel by her, flour, pork, 
beef, etc. 

Administration of Mactier's goods, etc., was granted to one 
Lawrence, who in May, 1823, gave the requisite bonds to secure the 
duties on the 50 pipes of brandy, took them from the public store 
and sold them at public auction. 

Frith, unwilling to come in as a general creditor of Mactier and 
receive a pro-rata distribution on April 1st, 1824, filed his bill in 
the Court of Chancery, alleging that the brandy was shipped from 
France on his sole account, and that Mactier was only the consignee 
thereof. The bill concluded by praying an account of the sales of 
the brandy and a decree directing the administrator to retain in his 
hands sufficient of the funds belonging to the estate of Mactier to 
pay and satisfy the complainant when his accounts should be settled 
and adjudged upon by the Court. 

(See case of Mactier vs. Frith, 6 Wendell 103. Same case, L 77.) 

XXVII. — The appellants are solicitors carrying on business in 
partnership at Kingston, and it appears that in the beginning of 
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October, 1891, negotiations took place between the respondent, L. 
M. Pacey, and the Mayor and Council of Kingston for the sale of the 
property in question, that Facey had offered to sell it to them for 
the sum of £900, that the offer was discussed by the council at their 
meeting on October 6th, 1891, and the consideration of its accept- 
ance deferred; that on October 7th, 1891, L. M. Facey was travel- 
ing in the train from Kingston to Porus, and that the appellants 
caused a telegram to be sent after him from Kingston addressed to 
him " on the train for Porus," in the following words: ** Will you 
sell us Bumper Hall Pen? Telegraph lowest cash price — answer 
paid;" that on the same day L. M. Facey replied by telegram to 
the appellants in the following words: ** Lowest price for Bumper 
Hall Pen £900;" that on the same day the appellants replied to the 
last- mentioned telegram by a telegram addressed to L. M. Facey 
**op train at Porus" in the words following: '* We agree to buy 
Bumper Hall Pen for the sum of £900 asked by you. Please send 
us your title deed in order that we may get early possession. " The 
above telegrams were duly received by the appellants and by L. M. 
Facey. 

(Statement of fact taken from the opinion of Lord Morris in Harvey vs. 
Facey L. R. Appeal cases 652. Same case K. 207.) 

XXVIII. — In October, 1871, the plaintiffs advertised for tenders 
. for the supply of goods (among other things iron) to be delivered 
. at their station at Doncaster, according to a certain specification. 
. The defendant sent in a tender, as follows : 

** I, the undersigned hereby undertake to supply the Great 
Northern Railway Company, for twelve months from November 1st, 
1871, to October 31, 1872, with such quantities of each or any of 
the several articles named in the attached specification as the com- 
• pany's store-keeper may order from time to time, at the price set 
opposite each article respectively, and agree to abide by the condi- 
' tions stated on the other side. 

(Signed) ''Samuel Witham." 

The company's officer wrote in reply, as follows : 
**Mr. S. With am: 

" Sir: I am instructed to inform you that my directors have ac- 
cepted your tender, dated, etc. , to supply this company at Don- 
caster Station any quantity they may order during the period ending 
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October 31st, 1872, of the descriptions of iron mentioned on the 
enclosed list, at the prices specified therein. The terms of the con- 
tract mnst be strictly adhered to. Keqnesting an acknowledgment 
of the receipt of this letter. 

(Signed) *' S. Fitch, 

*' Assistant Secretary.'* 
To this the defendant replied : 

'* I beg to own receipt of your favor of 20th instant, accepting 
my tender for bars, for which I am obliged. Your specifications 
shall receive my best attention. S. With am." 

Several orders for iron were given by the company, which were 
from time to time duly executed by the defendant; bat ultimately 
the defendant refused to supply any more, whereupon this action 
was brought. 

(Statement of fact taken from Great Northern Ry. Co. vs. Witham. Law 
Reports 9 Common Pleas 16. Same case Wil. 471, K. 196.) 

XXIX. — Maclay vs, Harvey. 

(90 Illinois 625.) 

Appeal from the Circuit Court of Warren County; the Hon. 
Arthur A. Smith, J. , presiding. 

John /. Glenn and /. M, Kirkpatrick for the appellant. 

Stewart^ Phelps d drier for .the appellee. 

ScHOLPiBLD, J., delivered the opinion of. the Court. 

Appellant brought assumpsit against appellee, in the Court be- 
low, on an alleged contract whereby the latter employed the former 
to take charge of the millinery department of his store in Mon- 
mouth, in this State, for the season commencing in April and end- 
ing in July, in the year 1876, and to pay her therefor $15 per 
week. 

The judgment was in favor of appellee, and appellant now 
assigns numerous errors as grounds for its reversal. 

In our opinion the case may be properly disposed of by the con- 
sideration of a single question. Appellant's right of recovery is 
based entirely upon an alleged special contract, and unless there 
was such a contract, the judgment below is right, however errone- 
ous may have been the rulings under which it was obtained. 

After some preliminary correspondence, which is not before us, 
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appellant, who was then residing in Peoria, received from appellee 

the following, by mail : 

"Monmouth, III., March 9, 1876. 

** Miss L. Maclay, Peoria, 111. : 

^' I have been trying to find yonr address for some time, and was 
informed last evening that yon were in Peoria. I write to enquire 
if yon intend to work at millinery this season, and if yon have made 
any arrangements or not. If yon have not, can yon take charge of 
my stock this season, and if we can agree I wonld want yon for a 
permanent trimmer. 

** Please notify me by return mail, and terms, and we can confer 

further. Yours in haste, 

**JoHN Haevey. 

** Formerly Jno. Harvey & Co., when you trimmed for me." 

Appellant's reply to this is not before us. She says she stated 
her terms in it, and thereafter appellee wrote her the following, 
which she also received by mail : 

'* Monmouth, III., March 21, 1876. 
" Miss L. Maclay, Peoria, 111. : 

" Your favor was received in due time, and contents noted. 
You spoke of wages at $15 per week and fare one way. You will 
want to go to Chicago, I presume, and trim a week or ten days. 

*' I would like for you to trim at H. W. Wetherell's or at Keith 
Bros. I will give you $15 per week and pay your fare from 
Chicago to Monmouth, and pay you the above wages for jouv actual 
time here in the house at that rate per season, 

'* I presume that the wholesale men will allow you for your time 
in the house. You will confer a favor by giving me your answer 
by return mail. Yours, 

"John Harvey." 

Appellant says she received this in the afternoon, and replied the 
next day by postal card, addressed to appellee, at Monmouth, as 

follows: 

"Peoria, March 23. 
"Mr. Harvey: 

'* Yours was promptly received, and I will go up to Chicago 
next week, and when my services are required you will let me know. 

* * Very respectfully, 

"L. Maclay.'* 
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Appellant did not place this in the post-office herself, but she 
says she gave it to a boy who did errands about the honse of hcsr 
sister, with whom she was then staying, directing him to place it in 
the office. The postmark on the card, which is shown to be always 
placed on mail matter the same day it is pat in the office, shows 
that the card was not mailed until March 25th. 

Appellee receiving no reply from appellant on Monday morning, 
March 27th, went to Peoria and endeavored to engage another mil- 
liner, and failing in this, endeavored to find appellant, bat was an- 
able to do so, and then returned to Monmouth, when he received 
appellant's postal card, which had come to the office there daring 
his absence. On Wednesday night, of the same week, appellee left 
Monmouth for Chicago, arriving at the last-named place on the fol- 
lowing morning, Thursday, March 30th. Finding that appellant 
was neither at Keith Bros, nor at Wetherell's, he proceeded to em- 
ploy another milliner, and on the same day, and before leaving 
Chicago, wrote and mailed a letter directed to appellant's address at 
Peoria, notifying her of that fact; but this letter, in consequence 
of appellant's absence from Peoria, she did not receive for some 
time afterward. 

The millinery season commences from April 5th to 10th, and 
ends from June 20th to July 4th, as shown by the evidence. Ap- 
pellee had not laid in his spring stock when he was corresponding 
with appellant, and he started for New York, from Chicago, for 
that purpose, on the evening of the day on which he addressed the 
letter to appellant notifying appellant of his employment of 
another milliner, the evening of March 30th. Appellant says she 
left Peoria for Chicago on Friday, which must have been March 
31st. On arriving at Chicago, she went to Wetherell's, and failing 
to get employment there, did not go to Keith Bros. , but went to 
another house in the same line of business, where she remained 
some days, and on April 8th she notified appellee, by letter, that 
she was sufficiently informed as to the ** new ideas of trimming" 
and was ready to enter his service. Appellee replied to this, recit- 
ing the disappointments he claimed to have met with on her ac- 
count, and again notifying her that he did not require her services. 

If a contract was consammated between the parties, it was by 
the mailing of appellant's postal card on March 2dth. Appellee's 
letter of the 21st can not be regarded as the consummation of a 
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contract, becaase it restates the terms with some yariation, though 
it maj be bat slight, and requires an acceptance apon the terms 
thns strited. This, nntil aneqnivocallj accepted, was only a mere 
proposition or offer. Hoagh vs. Brown, 19 N. Y. (5 Smith) 111. 

It was said by the Lord Chancellor, in Dnnlop vs. Higgins, first 
Honse of Lord's cases, at page 387: '' Where an individaal makes 
an offer by post, stipalating for, by the nature of the business hav- 
ing the right to expect, an answer by return of post, the offer can 
only endure for a limited time, and the making of it is accompanied 
by an implied stipulation that the answer shall be sent by return of 
post. If that implied stipulation is not satisfied, the person mak- 
ing the offer is released from it When a person seeks to acquire a 
right, he is bound to act with a degree of strictness, such as may 
not be required where he is only endeavoring to excuse himself from 
a liability." This is regarded as a leading case on the question of 
acceptance of contract by letter, and the language quoted we regard 
as a clear and accurate statement of the law, as applicable to the 
present case. It is clear here, that the nature of the business de- 
manded a prompt answer, and the words ^^ you will confer a favor 
by giving me your answer by return mail " do, in effect, ** stipulate " 
for an answer by return mail. Taylor vs. Rennie et aZ., 35 Barb. 
272. 

The evidence shows that there were two daily mails between 
Peoria and Monmouth — one arriving at Monmouth at 11 o'clock 
A.M., and the other at 6 o'clock p.m., and it did not require more 
than one day's time between the points. Appellee's letter to appel- 
lant making the offer, it will be remembered, bears date March 
21st. Assuming the date of appellant's postal card (which, she 
says, was written on the morning after she received appellee's letter) 
to be correct, she received appellant's letter on the evening of the 
22d. Appellee was, therefore, entitled to expect a reply mailed on 
the 23d, which he ought to have received on that day, or, at far- 
thest, by the morning of the 24th ; but appellant's reply was not 
mailed until the 25th. It does not relieve appellant of fault that 
she gave the postal card to a boy on the 23d, to have him mail it. 
Her duty was not to place an answer in private hands, but in the 
post-office. The boy was her agent, not that of appellee, and his 
negligence in mailing the postal card was her negligence. 

The question of whether it would not have equally well subserved 
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appellee's object bad be treated tbe postal card of appellant as tbe 
consammation of a contract, is irrelevant. Appellant seeks to 
recover apon the strict letter of a special contract, and it is, tbere- 
fore incumbent on her to prove such contract. It is required of 
her, as we have seen, to prove an acceptance of appellee's offer with- 
in tbe time to which it was limited — that is to say, by the placing in 
tbe post oflSce of an answer unequivocally accepting the offer in time 
for the return mail, which she did not do. Appellee was, there- 
after, under no obligation to regard the contract as closed. He 
might, it is true, have done so, but he was not legally bound in 
that respect, nor was he legally bound to notify appellant that her 
acceptance had not been signified within the time to which his offer 
was limited. She is legally chargeable with knowledge that her 
acceptance was not in time, and in order to fix a liability thereby 
on appellee, it was incumbent upon her, before assuming that 
appellee waived this objection, to ascertain that he in fact did so. 

Appellee was led, by the postal card of appellant, to believe that 
he would, when he arrived at Chicago on Thursday, find her either 
at Wetherell's or Keith Bros. Had he done so it was his intention 
to treat the contract as closed; but she was not there, and this inten- 
tion was not acted upon, and so it is to be considered as if it had 
never existed. Appellee, not finding appellant at Wetherell's or 
Keith Bros., as she had led him to believe he would, had no reason 
to assume that she was, in good faith, acting upon the assumption 
that her postal card had closed the contract, and he cannot, there- 
fore be held estopped from denying that it was not posted in time. 
In view of the lateness of the season, and the danger to appellee's 
business from delay, of all which appellant was aware, it cannot be 
said appellee acted with undue haste in engaging another milliner. 

The judgment is affirmed. 

Judgment affirmed. 

Dickey, J., dissenting: 

I cannot concur in this decision. I think the special contract 
was made and assented to by both parties. I concede that the delay 
of Miss Maclay in mailing her postal card was such that the mere 
mailing of it on Saturday, March 25th, did not bind Harvey or con- 
summate a contract. I agree that on Monday evening (the 27th), 
when he received that card, he had, at that time, the right, by law, 
to reject it, because it came too late, but, in my judgment, he 
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waived that right. In the language of the governing opinion, ap- 
pellee was ** ander no obligation to regard the contract as closed. 
He might J it is true, have done so " — that is, he might have " treated 
the postal card as the consummation of a contract." 

The point on which I differ from my brethren is this: I think 
the evidence tends to show that he did, in fact, waive the delay ; 
that he did, in fact, treat 'Hhe postal card as the consummation of 
a contract;" that he did *' regard the contract as closed.'' He 
received on Monday evening her acceptance of his offer, with a 
statement, dated on the Thursday previous, that she would (in pur- 
suance of the supposed contract) *'go up to Chicago next week." 
If he intended to avail himself of her delay in sending her answer, 
and for that cause refuse to treat the contract as closed, it was his 
duty to notify her at once of his intention to do so. He remained 
silent three whole days, and permitted her to make her journey to 
Chicago on the faith of the supposed contract. Even had Harvey 
not intended to treat this as a contract consummated, his neglect to 
so notify her ought to estop him from saying he did not waive all 
objection on account of her delay in answering. 

It is true, one cannot, on his own mere motion, impose upon an- 
other, without his consent, the duty of rejecting an offer. In 
such a case, the failure to reject an offer must not be held to be an 
acceptance. But in this case, special relations, as negotiators, had 
been established between these parties, at the instance of Harvey. 
The surroundings were such that common honesty demanded of him 
that he should notify her at once if he intended to object to her 
acceptance of his offer on the ground that it came too late. Not 
only was he silent, but he did, affirmatively, treat the contract as 
consummated. He started to Chicago on Wednesday evening, two 
days after he received her postal card, as he testifies, ^'expecting to 
find Miss Maclay in Chicago," and intending to confer with her 
about the business which was the subject of the contract. The ex- 
pectation that he would meet her in Chicago was founded on the 
fact that he supposed she regarded the contract complete, and that 
she would, in pursuance thereof, be in Chicago. 

A contract consists in the meeting of two minds at the same time 
on the same terms, and so made manifest to each. The proof tends 
to show, that on Wednesday, when Harvey started to Chicago, he 
regarded the contract as closed, and that at that time Miss Maclay, 
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also at Peoria, regarded the contract as made and complete ; and it 
also plainly shows, that Miss Maclay understood that Harvey was 
consenting thereto, and at the same time Harvey well understood 
that she was consenting thereto. He thought he had hired a trim- 
mer — ^she thought she had contracted for employment as such. 

Had Harvey found Miss Maclay at Chicago, and had she there at 
once refused to perform the contract, and had she thereby compelled 
him, at increased expense, to hire another trimmer, Harvey could, 
doubtless, have had an action against her for a breach of the con- 
tract. If she were bound, he ought also to be held bound by this 
contract. 

It is suggested, that the failure of Miss Maclay to be found in 
Chicago on Thursday, in some way gave Harvey the right to cease 
treating this contract as closed. It is true, as a matter of fact, that 
Harvey expected Miss Maclay would be in Chicago on Thursday, 
preparing to execute the contract. It was no fault of hers that she 
was not there on that day. She had written the week previous, 
saying, *' I will go up to Chicago next week." She kept her prom- 
ise. She arrived at Chicago on Friday, March 31st. She had no 
intimation that Harvey expected to meet her there, or intended to 
go there at all. She was under no obligation to be there before 
Friday, and I cannot perceive how that fact can operate to release 
Harvey from what I regard as a binding contract. 

XXX. — Williams vs. Cabwardinb. 

(4 Bamewall & Adolphus 621.) 

Assumpsit to recover £20, which the defendant promised to pay 
to any person who should give such information as might lead to a 
discovery of the murderer of Walter Carwardine. Plea, general is- 
sue. At the trial before Park, J., at the last spring assizes for the 
county of Hereford, the following appeared to be the facts of the 
case: One Walter Carwardine, the brother of the defendant, was 
seen on the evening of March 24th, 1831, at a public-house at Here- 
ford, and was not heard of again till his body was found on April 
12th in the river Wye, about two miles from the city. An inquest 
was held on the body on April 13 th and the following days till the 
19th; and it appeiiring that the plaintiff was at a house with the de- 
ceased on the night he was supposed to have been murdered, she 
was examined before the magistrates, but did not then give any in- 
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formation which led to the apprehension of the real offender. On 
April 25th the defendant cansed a hand-bill to be pablished, stating 
that whoever wonld give snch information as shoald lead to a dis- 
covery of the murderer of Walter Garwardine should, on conviction 
receive a reward of £20 ; and any person concerned therein, or privy 
thereto (except the party who actually committed the offence), 
should be entitled to sach reward, and every exertion used to pro- 
care a pardon ; and it then added, that information was to be given, 
and application for the above reward was to be made to Mr. William 
Garwardine, Holmer, near Hereford. Two persons were tried for 
the murder at the summer assizes 1831, but acquitted. Soon after 
this, the plaintiff was severely beaten and bruised by one Williams, 
and on August 23d, 1831, believing she had not long to live, and to 
ease her conscience, she made a voluntary statement, containing in- 
formation which led to the subsequent conviction of Williams. 
Upon this evidence it was contended, that as the plaintiff was not 
induced by the reward promised by the defendant to give evidence, 
the law would not imply a contract by the defendant to pay her the 
£20. The learned Judge was of opinion, that the plaintiff, having 
given the information which led to the conviction of the murderer, 
had performed the condition on which the £20 was to become paya- 
ble, and was therefore entitled to recover it; and he directed the 
jury to find a verdict for the plaintiff, but desired them to find 
specially whether she was induced to give the information by the of- 
fer of the promised reward. The jury found that she was not in- 
duced by the offer of the reward, but by other motives. 

Gurwood now moved for a new trial. There was no promise to 
pay the plaintiff the sum of £20. That promise could only be en- 
forced in favor of persons who should have been induced to make 
disclosures by the promise of reward. Here the jury have found 
that the plaintiff was induced by other motives to give the informa- 
tion. They have, therefore, negatived any contract on the part of 
the defendant with the plaintiff. 

Denman, G. J. The plaintiff, by having given information 
which led to the conviction of the murderer of Walter Garwardine, 
has brought herself within the terms of the advertisement, and 
therefore is entitled to recover. 

Lttiledale, J. The advertisement amounts to a general prom- 
ise, to give a sum of money to any person who shall give information 
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which might lead to the discoyerj of the offender. The plaiatiff 
gave that information. 

Parkb, J. There was a contract with any person who performed 
the condition mentioned in the advertisement. 

Pattersok, J. I am of the same opinion. We cannot go into 
the plaintiff's motives. 

Rale refused. 

XXXI. — A lost his watch and advertised, offering a reward of 
$50 for its return. B, not having seen the advertisement and 
knowing nothing about the offered reward, found the watch which 
had A's name inside. B looked up A's address in the directory, 
took one hour's time to go to A's house and on reaching there de- 
livered the watch to him. Afterwards on hearing of the offered re- 
ward he demanded it from A, but A refused to pay it and B sued 
him. 
(See case of Fitch vs, Snedaker. 88 N. Y., 248. Same case, Am. 62, K. 45.) 



Read in connection with following: three cases: Wald's Pollock, pp. 480 (B), 421, 4:28 ; 
Anson on Mistake as to Parties, pp. 188, 133, 184. 

XXXII. — In 1873 one Alfred Blenkarn hired a room at a corner 
house in Wood Street, Cheapside — it had twoside windows opening into 
Wood Street, but though the entrance was from Little Loye Lane, 
it was by him constantly described as 37 Wood Street, Cheapside. 
His agreement for this room was signed ** Alfred Blenkarn.'* 
Messrs. Lindsey & Go. were linen manufacturers, carrying on busi- 
ness at Belfast. In the latter part of 1873 Blenkarn wrote to Lindsey 
& Go. on the subject of a purchase from them of goods of their manu- 
facture — chiefly cambric handkerchiefs. His letters were written as 
from " 37 Wood Street, Gheapside," where he pretended to have a 
warehouse, but in fact occupied only a room on the top floor, and 
that room, though looking into Wood Street on one side, could 
only be reached from the entiance in 5, Little Love Lane. The 
name signed to these letters was always signed without any initial as 
representing a Ghristian name, and was, besides, so written as to 
appear " Blenkiron & Co." There was a highly respectable firm of 
W. Blenkiron & Son, carrying on business in Wood Street — but at 
number 123, Wood Street, and not at 37. Messrs. Lindsay, who 
knew the respectability of Blenkiron & Son, though not the number 
of the house where they carried on business, answered the letters 



50 MUTUAL ASSENT [CJhap. I. 

and sent the goods addressed to '* Messrs. Blenkiron & Co., 37, 
Wood Street, Cheapside," where they were taken in at once. The 
invoices sent with the goods were always addressed in the same 
way. Bienkarn sold the goods thas frandalently obtained from 
Messrs. Lindsay to different persons, and among the rest he sold 250 
dozen of cambric handkerchiefs to the Messrs. Candy, who were 
bona fide purchasers, and who resold them in the ordinary way of 
their trade. Blenkarn's fraud was soon discovered, and he was 
prosecuted at the Central Criminal Court, and convicted and sen- 
tenced. Messrs. Lindsay then brought an action against Messrs. 
Cnndy as for unlawful conversion of the handkerchiefs. 

[Statement of fact, somewhat abbreviated, taken from Cundy vs. 
Lindsay, L. R. 3 Appeal Cases, 459 same case K. 15.] 

XXXin. — Stoddard and Another vs. Ham. 

(129 Massachusetts 888.) 

Tort for the conversion of a quantity of bricks. Answer, a 
general denial. Trial in the Superior Court, without a jury, before 
Pitman, J., who reported the case for the determination of this 
Court upon the following facls found by him: 

The plaintiffs were manufacturers of and dealers in bricks, at 
Bangor, Me. The bricks in question were there purchased of the 
plaintiffs by Charles E. Leonard, who did a commission business in 
that city, but sometimes bought on his own account. The plaintiffs 
supposed they were selling these bricks to the defendant through 
Leonard as his agent; and they were sold on the credit of the de- 
fendant solely, and would not have been sold on the personal credit 
of Leonard; but Leonard was not the agent of the defendant in 
this purchase, and had no authority to bind him. Leonard was not 
guilty of any false representations as to agency; and it was a case of 
error and mistake on the part of the plaintiffs as to the principal 
with whom they were dealing. 

The bricks were bought upon short credit, and were immediately 
sold by Leonard to the defendant, at a fixed price delivered in Bos- 
ton, and were, in fact, bought with a view to such sale. The bricks 
remained in the plaintiff's yard and possession until after the sale 
by Leonard to the defendant, and were afterward delivered by the 
plaintiffs at a wharf in Bangor, as directed by Leonard, and by him 
shipped to the defendant, Leonard taking the bills of lading in his 
own name. Leonard sold other bricks to the defendant, at or about 
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he same time, and drew drafts against the aggregate cargoes, which 
were accepted and paid by the defendant, who also paid the freight 
on account of Leonard.' From the proceeds, certain payments were 
made by Leonard to the plaintiffs, who supposed that they were 
made on the defendant's accoant, and they were credited to the 
latter. After the bricks were all delivered, Leonard failed in bnsi- 
ness, and no other payments were made. Leonard was largely in- 
debted to the defendant^ and he offset the claim of Leonard for the 
balance dne him on the bricks by this antecedent indebtedness. 
After Leonard stopped payment, the plaintiffs made dne demand on 
the defendant for the bricks, contending that they had never parted 
with the property in them, if the defendant repudiated the agency 
of Leonard, and offered to repay the defendant for all advances and 
expenses incurred by him; but the defendant refused to deliver 
them, and claimed to hold by purchase from Leonard. At the 
time of the demand, the defendant had on hand some of the bricks 
which came from the plaintiffs' yard ; the others had been sold and 
delivered by the defendant as they arrived. 

Upon these facts, the judge ruled, as matter of law, that the 
plaintiffs could not recover; and ordered judgment for the defend- 
ant. If the ruling was right, judgment was to be entered for the 
defendant; otherwise, the case to stand for a new trial. 

S. H. Tyng for the plaintiffs. 

N. Morse for the defendant. 

Colt, J. This case was tried without a jury, and there is no rea- 
son to doubt that, upon the facts found by the judge, it was cor- 
rectly ruled that the plaintiffs could not recover in tort for the con- 
version of the property in dispute. 

It is not enough to give the plaintiffs a right to recover, that they 
supposed they were selling bricks to the defendant, through Leonard 
his agent, and that they would not have sold them to Leonard on 
his sole credit. The judge found that they were in fact sold to 
Leonard. There was no fraud, no false representation of agency, 
or pretence on the part of Leonard that he was buying for any one 
else. He was a commission merchant, who was in the habit of pur- 
chasing goods on his own account, and who honestly bought the 
bricks for himself, and sold them to the defendant as his own. It 
was not a case of mistaken identity. The plaintiffs knew that they 
were dealing with Leonard ; they did not mistake him for the de- 
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f endant ; nothing was said as to any other party to the sale. The 
conclasion is tmavoidable that the contract was with him. The dif- 
ficulty is, that the plaintiffs, if they had any other intention, ne- 
glected then to disclose it. It was a mistake on one side, of which 
the other had no knowledge or suspicion, and which consisted solely 
in the nnanthorized assumption that Leonard was acting as agent 
for a third person, and not for himself. 

It is elementary in the law governing contracts of sale and all 
other contracts, that the agreement is to be ascertained exclusively 
from the conduct of the parties and the language used when it is 
made, as applied to the subject-matter and to known usages. The 
assent must be mutual, and the union of minds is ascertained by 
some medium of communication. A proposal is made by one party, 
and is acceded to by the other in some kind of language mutually 
intelligible, and this is mutual assent. Met. Con. 14. A party 
cannot escape the natural and reasonable interpretation which must 
be put on what he says and does, by showing that his words were 
used and his acts done with a different and undisclosed intention. 
Foster vs. Ropes, 1 1 1 Mass. 10, 16 ; Daley vs, Carney, 117 Mass. 288 ; 
Wright w. Willis, 2 Allen, 191. 2 Chit. Con. (11th Am. ed.) 1022. 
It is not the secret purpose, but the expressed intention, which must 
govern, in the absence of fraud and mutual mistake. ' A party is 
estopped to deny that the intention communicated to the other side 
was not his real intention. To hold otherwise would be to put it in 
the power of the vendor in every case to defeat the title of the ven- 
dee, and of those holding under him, by proving that he intended to 
sell to another person, and so there was no mutual assent to the con- 
tract 

In Boston Ice Co. vs. Potter, 123 Mass. 28, cited by the plaintiffs, 
there was no privity of contract established between the plaintiff and 
the defendant. There was no evidence afforded in the conduct and 
dealings of the parties, that the defendant assented to any contract 
whatever with the plaintiff, A stranger attempted to perform the 
contract of another party with the defendant. 

In rtardman vs. Booth, 1 H. & C. 803, there was abundant evi- 
dence that the contract was with another party, to whom the goods 
were sent, and not with the person who obtained possession of them 
and sold them to the defendant. In Mitchell vs, Lapage, Holt N. 
P. 253, the goods were expressly bought of a firm, which, without 



Sec. I] MUTUAL ASSENT 53 

the knowledge of the broker, had been dissolved by the withdrawal 
of two of its members. 

We are referred to no case which supports the claim here made by 
the plaintiffs. 

Judgment for the defendant. 

XXXIV. — A, meeting Bon the street, said, **Cometomy house at 
six to-night and I will give yon a champagne dinner. " A forgot this 
conversation and went out without providing any dinner. B went 
to A's house at the appointed time, but there being no dinner pro- 
vided he was obliged to go to a restaurant, it being too late to return 
to his own house. B sued A for the price of his restaurant dinner. 

Read Wald'g Pollock, pp. 2, 8. 

XXXV. — A theatre party, composed of young people, were return- 
ing home from New York, and had reached Jersey City late in the eve- 
ning. All the party being in good spirits, and excited by the excursion, 
one of the young ladies, nineteen years old, in jest challenged one of 
the gentlemen, who was her escort, to marry her on the spot; he, in 
the same spirit, accepted the challenge, and a justice of the peace, 
who was one of the party, at their request, performed the ceremony, 
they making the proper responses. The ceremony was in the usual 
and proper form, the justice doubting whether it was in earnest or 
in jest. The gentleman escorted the young lady to her home, and 
left her there, as usual on occasions of such excursions. Both acted 
and treated the matter as if no ceremony had taken place. After 
some time the friends of the young lady having heard of the cere- 
mony, and that it had been formally and properly performed before 
the proper magistrate, raised the question and entertained doubts 
whether it was not a legal marriage. The justice meditated return- 
ing a certificate of the marriage to be recorded before the proper 
oflBce. 

Was this a marriage ? 

(See McClurg m. Teittj, 21 N. J. Equity 2*^5. Same case, Am. 72.) 

XXXVI. — This was an action of replevin^ brought by John F. Dag- 
gett against Abram Rupley and Jacob Rupley, to recover a mare 
which the defendants claimed they had bought of the plaintiff. 

It appears that at the first conversation about the sale of the mare, 
Rupley asked the plaintiff his price, the plaintiff swearing that he 
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replied $165, while the defendant testified that he said 165, and 
that he did not anderstand him to say $165. In the second con- 
yersation Bapley says he told Daggett, that if the mare was 
what he represented her to be, they woald give 165, and Daggett 
said he wonld take him down next morning to see her. Daggett 
denied this, and says that Rapley said to him, ''Did I understand 
you sixty- five?" Daggett states that he supposed Rupley referred 
to the fraction of the IIOO, and meant sixty-five as coupled with the 
price named at the previous interview. He answered, ** Yes, sixty- 
five.*' Both parties, from this, supposed the price was fixed, Rupley 
supposing it was $65, and Daggett supposing it was $165, and the 
only thing remaining to be done, as each thought, was for Rupley 
to see the mare and decide whether she suited him. The next day 
Rupley came, saw the mare and took her home with him. The 
plaintiff recovered in the court below, and the defendants appealed. 

(Facts taken from Rupley v$. Daggett. 74 Illinois Reports 351. Same 

case, K. 3.) 

XXXVII. — On September 29,l899,false reports were telegraphed 
from Liverpool to the New Orleans Cotton Exchange showing an 
apparent terrific jump in the price of cotton at Liverpool. The 
price of cotton at New Orleans rose rapidly and the transactions 
were immense. Later information showed the reports from Liver- 
pool to be false. Should the contracts made on the Exchange dur- 
ing this time be sustained ? 

XXXVIII. — Allison ordered milk for his family from Blake, a 
dealer, under an arrangement whereby Blake was to supply five 
quarts per day at six cents per quart, until notice from either party. 
Blake supplied milk under this arrangement for several years. At 
length, a milkdealers* combination having been organized and in- 
corporated, Blake sold his plant and business to them. They con- 
tinued to supply Allison with milk which was received and used. 
Allison did not know that Blake had retired and had no notice that 
the combination company was supplying him with milk. After two 
months the company sent in its bill for milk supplied, charging at the 
rate of eight cents per quart.' Allison refused to pay anything to 
the company. Is Allison under contract obligation, expressed or 
implied, to pay the combination oompauy for the milk supplied ? 
^See case of Boston lee Co., v«. Potter, 128 Mass. 28. Same case, K. 189.) 
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XXXIX. — A entered the office of an express company in Christ- 
mas week, and directed the clerk to call for a trank at a certain 
hoQse in 33d street and carry it to a certain house in 43d street, 
New York. 

In a conspicQons place on the wall of the office was a notice which 
read: ** Notice — New Rale. Owing to the press of business dur- 
ing the holidays trunks will be delivered on the sidewalk and the 
front door bell rung, but the drivers will not wait for an answer to 
the bell. No trunks will be carried except upon the express under- 
standing that the company will not be responsible for loss after 
such delivery." A paid the charge and received a card, on the 
front side of which was printed a receipt for the transportation, 
with blanks which the clerk filled in. On the back of the ticket 
was printed in small type, '* Subject to the new rule as to transpor- 
tation." A did not see the notice, nor did he see the printed 
matter on the back of the card. His attention was not called to 
the new rule aild he knew nothing about it. The trunk was landed 
on the sidewalk and the bell rung. The expressman drove off and 
the trunk was stolen from the sidewalk. A sued the company. 

Read Henderson vs. Stevens(*n, L. R. 2 H. L. 470, same case, Sel. 186. Harris vs. 
Gt. West., R. Co., 1 Q. B. D. 515, same case, Sel. 165. Burke vs. S. E. R. Co., 5 C. 
P. D. 1, same case, Sel. 181. Watkins vs. RymlU, 10 Q. B. D. 178, same case, Sel. 185. 
Fonseca iw. Cunard S. S. Co., 153 Mass., 558, same case, Am. 15, K. 35 and Wald'slPoUock, 
p. 47. 

XL. — Action to recover for lost baggage. Blossom, the 
plaintiff, was traveling to New York by railroad. When near his des- 
tination a messenger of an express company passed through the train 
inquiring for baggage to be delivered. Blossom gave him two 
checks. 

The messenger entered the numbers of them on a printed receipt, 
which also contained on its face the following printed notice: 

*' It is mutually agreed, aild is part of the consideration of the 
contract, that the express company shall not be liable (among other 
things) for loss of baggage to an amount exceeding $100.** The re- 
ceipt also contained on its face the printed statement: ^^Read this 
receipt." 

The train was running rapidly, and the car was dark, except that 
there was one light at the end, insufficient to enable him to read the 
printed mattter at his seat, and he did not read it. 
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The express company received the baggage and delivered one 
piece, but neglected to deliver the other. 

Was there a contract limiting the liability of the express company 

to 1100 ? 

(See Blossom t?«. Dodd. 42 N. Y., 171.) 
Bead Kirkland vs. Dlnsmore, 62 N. Y. 171 . Meedam vs. 8herard,*78 N. Y. 839. 

XLI. — A applied to a corporation for work during fair 
week, as a messenger. He was employed by the directors under the 
following resolution : *' Eesolved, That any service to be rendered 
during fair week by A shall be taken into consideration, and such 
remuneration be made as shall be deemed right." A accepted em- 
ployment as messenger with knowledge of this resolution. The 
directors considering his services worthless refused to pay him any- 
thing, and he brought suit against the company for $10. 

(See Taylor rs. Brewer, 1 Marsh & Selwyn 290. Same case SeL 196. K. 8.) 

Bead Anson, p. 14. 

XLII. — The Gold Mining Company, a corporation located at 
Boston, Mass., issued its prospectus calling for subscriptions to its 
capital stock, stating price and other terms of subscription. 

Jones, at Worcester, Mass. , wrote requesting the company to allot 
him 100 shares of its capital stock and promising to pay the par 
value thereof. 

This letter was received and the directors of the company, at a 
meeting held immediately after its receipt, allotted 100 shares to 
Jones as requested, and the secretary notified him by mail thereof. 

The directors* meeting adjourned at 12 M., April 3d, and the 
secretary's letter properly addressed was duly mailed at 2 p. m. on 
the same day. It was never received by Jones. At 1 p. m. of the 
3d, Jones telegraphed withdrawing his request for an allotment 
This telegram was received by the company at 1.30 p. m., April 3d. 
Jones refused to pay for the stock thus alloted and the company 
brought an action for the price. 

Bead Langdeirs Sammary, • 6. 

XLIII. — On February 10, 1813, A wrote to B saying: ** I am in 
the habit of purchasing flour at Georgetown. If you are disposed 
to engage 300 barrels at present I will give you t9. 50 per barrel, 
deliverable the first water in Georgetown. " In a postscript he added, 
* Please write by return of wagon whether you accept my offer. " 
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This letter was sent from the hoase at which the writer then was, 
aboat two miles from Harper^s Ferry, to B at his mill, at Mill 
Creek, distant about 20 miles from Harper's' Ferry, by a wagon then 
employed by B to haul floar from his mill to Harper's Ferry, and 
then about to return home with his wagon. He delivered the letter 
to B on the 14th and an' answer, dated the I5th, was written by B 
addressed to A at Georgetown and dispatched by mail which left 
Mill Creek on the 19th, being the first regular mail from that place 
to Georgetown. In this letter B said, *' Your favor of the 10th was 
received last evening. I take the earliest opportunity to answer it 
by post. Your proposal to engage 300 barrels of flour delivered in 
Georgetown by the first water at $9.50 per barrel, I accept." 

On the 25th, A sent an answer to the above letter, dated at 
Georgetown, in which he acknowledged its receipt and added, *'Not 
having heard from you before had quite given over the expectation 
of getting your flour, more particularly as I requested an answer by 
return of wagon next day, and as I did not get it had bought all I 
wanted." 

The wagoner by whom A's first letter was sent, informed him 
when he received it, that he should probably not return to Harper's 
Ferry, and he did not in fact return in B'a employ. The flour was 
duly sent to Georgetown and the delivery of it to A regularly tend- 
ered and refused. 

B sued A for damages for breach of contract and on the above 
facts the Court directed a verdict for B. 

(See Bliason vs. Henshaw 4 Wheaton 225. Same case L. 70. Sel. 1A8. 
Am. 58.) 

XLIV. — A said to B,I want you to work for me to-morrow and I 
will pay you $4. B answered, I will work for you to-morrow for 
15. A made no reply. B then said, I accept your offer and will 
work for $4. Nothing more was said or done, B left and later re- 
fused a $5 dollar job for the next day on account of his conversa- 
tion with A. The next day at the proper time, B went to A pre- 
pared to work. A declined to give him work or pay him anything. 
B tried to get work elsewhere, but could not and lost the day. 

B sues A for $4. Is he entitled to recover ? 

XLV. — A writes to B, '* We have on hand a fine lot of good 
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XLVII.— Mr. Ii-.t:i-;;:;e h.. j ^ :^r. T»r^u!^- lease of a h -j><> in 56th 
street. Mr. GraM nrot.. li.e fo:.^*:^g letter to Rutlt^^c^, which he 
sent by mail : 

** Dear Sir: 

*' I will give you ^.>,oy> for your lea.e of house in 50:h str^vt. 
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" Possession to be given on or before Jnly 26th next. An answer 
to be given by yoa on or before May Ist, 1825." 

Rutledge wrote the following reply, which he mailed on April 25, 
1825, potting it in the P. 0. at 1 p. m. : 
•'Dear Sir: 

'* Yonr offer of $5,000 for lease of my house in 56th street is re- 
ceived. 

" I hereby accept the same, possession to be given August 1st." 

This letter was received by Grant at 3 p. m. of the day it was 
mailed. 

At 2 p. M. of the same day Grant met Rutledge and said, '^ I 
withdraw my offer for your lease." Rutledge would not hear to 
this, claiming there was a contract. 

Rutledge sues Grant for the purchase money, tendering an assign- 
ment of the lease and offering to have valuation of fixtures made. 

Read case of Rutledsre vs. Qrant, 4 BlDsrbam 658. Same case L. 5., Bel. a07, K. 3^9. 

XLVIII. — (a) Coit at Albany wrote to Grotten in New York city 
saying: "I will sell you my horse Jenny for $500, delivery here.** 
Grotten replied by letter :" I accept your offer, delivery in New 
York. " This answer was duly mailed. Soon after Grotten tele- 
graphed to Coit: "I accept your offer." This telegram was re- 
ceived and read by Coit before the letter arrived. 

(J) Thompson at New York City wrote to Swett at Buffalo: '' I 
will furnish yon with 1000 tons of coal at It) per ton." This letter 
was received by Swett at 10 a. m , October 6th. At 10.30 a.m. of 
the 6th, Thompson duly mailed a letter to Swett, saying: "I revoke 
my offer." At 11 a.m. Swett duly mailed a letter to Thompson, say- 
ing: " I accept yonr offer." On the 7th Swett received the letter 
of revocation at 10.30 a.m. and Thompson received the letter of 
acceptance at 11 a.m. 

(c) Hatch at Rochester wrote to Williams at Troy: " I will sell 
you 100 bales of my hay at $12 per bale. This offer he mailed at 
at 9 A.M. on November 10. On the same day and at the same hour 
Williams mailed a letter to Hatch, saying: **I will buy 100 bales of 
your hay at $12 per bale." These letters crossed in the mails. At 
11 A.M. on the same day Hatch telegraphed to Williams: ^^ I with- 
draw my offer." This telegram was received and read by Williams 
before either letter was received. 

Did a contract arise in either (a), {b) or (c) ? 
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XLIX.— A wrote to B: *' I will sell you my horse for $150." 
On receipt of this letter B telegraphed to A: *' Will you take $125 
for the horse." A telegraphed back '* No.*' B thereupon replied 
by letter: *' Your letter received. I accept your offer." This re- 
turn letter was mailed on the afternoon of the day the offer was 
received. A made no reply. Did a contract arise ? 

L. — (a) A in New York wrote to B at Albany offering to 
sell him a certain carriage for $600. This was received at 8 a. m. 
At 10 A. M. B mailed a reply saying ** I accept your offer. Delivery, 
however, must be at Boston, Mass." At 11 a. m. B mailed a second 
letter saying, ** I accept your offer." A died at 11.30 A. M. Was 
there a contract ? 

(J) Suppose A had lived and received both letters at once, 
reading letter No. 1 first and then No. 2. Would this affect your 
conclusions ? 

LI. — A, in Rochester, N. Y., wrote to B in New York 
City, offering to sell to him six steam engines at 11,000 each, and 
giving him one week in which to accept the offer. B received this 
letter on September 5th. On September 7th, at 10.30 A. m., A 
died. B not knowing of the death, at 11 a. m. of the same day 
deposited a letter of acceptance in the New York City post- office. 
Some days later B declined a very advantageous offer of similar 
engines on account of his correspondence with A. By a sudden de- 
mand in the market the price of such engines advanced rapidly, and 
the executor of A refused to deliver the engines, claiming that there 
was no contract with B. B then brought suit against A's executor 
for damages for n(»n- delivery of the engines. 

LII. — A's horse having strayed away he advertised in the daily 
paper of his town an offer of reward of $50 for its return. Six 
days later he advertised a revocation of the offer. B read the offer 
and in consequence thereof made a hunt for the horse. He did not 
see or know of the revocation. Ten days after the offer was made 
he found the horse aud returned it. A refused to pay the $50 and 
B brought suit against him. 
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LIII. — Dickinson vs. Dodds. 

(L. R. 2 Cbancery Diylsion« 468.) 

On Wednesday, June 10th, 1874, the defendant, John Dodds, 
signed and delivered to the plaintiff, George Dickinson, a inemo- 
randnm, of which the material part was as follows : 

•* I hereby agree to sell to Mr. George Dickinson the whole of the 
dwelling-hoQses, garden ground, stabling, and outbuildings thereto 
belonging, situate at Croft, belonging to me, for the sum of £800. 
As witness my hand this tenth day of Jane, 1874. 

'•£800. (Signed) John Dodds." 

" P. S. — This offer to be left over until Friday, 9 o'clock a. m. 
J. D. (the twelfth), 12th June, 1874. 

(Signed) "J. Dodds." 

The bill alleged that Dodds understood and intended that the 
plaintiff should have until Friday 9 a. m. within which to determine 
whether he would or would not purchase, and that he should abso- 
lutely have until that time the refusal of the property at the price 
of £800, and that the plaintiff, in fact, determined to accept the 
offer on the morning of Thursday, June 11th, but did not at once 
signify his acceptance to Dodds, believing that he had the power to 
accept it until 9 a. m. on the Friday. 

In the afternoon of Thursday the plaintiff was informed by a 
Mr. Berry that Dodds had been offering or agreeing to sell the 
property to Thomas Allan, the other , defendant. Thereupon the 
plaintiff, at about half -past seven in the evening, went to the house 
of Mrs. Burgess, the mother-in-law of Oodds, where he was then 
staying, and left with her a formal acceptance in writing of the offer 
to sell the property. According to the evidence of Mrs. Burgess, 
this document never in fact reached Dodds, she having forgotten to 
give it to him. 

On the following (Friday) morning, at about seven o'clock, 
Berry, who was acting as agent for Dickinson, found Dodds at the 
Darlington railway station, and handed him a duplicate of the 
acceptance by Dickinson, and explained to Dodds its purport. He 
replied that it was too late, as he had sold the property. A few 
minutes later Dickinson himself found Dodds entering a railway 
carriage, and handed him another duplicate of the notice of accep- 
tance, but Dodds declined to receive it, saying, " You are too late. 
I have sold the property." 
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It appeared that on the day before, Thnrsday, Jane 11th, Dodds 
bad signed a formal contract for the sale of the property to the de- 
fendant Allen for £800, and had received from him a deposit of 
£40. 

The bill in this suit prayed that the defendant Dodds might be 
decreed specifically to perform the contract of Jane 10th, 1874; 
that he might be restrained from conveying the property to Allan; 
that Allan might be restrained from taking any such conveyance; 
that, if any snch conveyance had been or should be made, Allan 
might be declared a trustee of the property for, and might be 
directed to convey the property to, the plaintiff; and for damages. 

The cause came on for hearing before Vice- Chancellor Bacon on 
January 25th, 1876. 

Kay^ Q. C. , and Caldecott for the plaintiff. 

Swanstorif Q. C, and Crossley for the defendant Dodds. 

Jackson, Q. C , and Oazdar for the defendant Allan. 

Bacon, V. C. , after remarking that the case involved no ques- 
tion of unfairness or inequality, and after stating the terms of the 
document of June 10th, 1874, and the statement of the defendant's 
case as given in his answer, continued : 

I consider that to be one agreement, and I think the terms of the 
agreement put an end to any question of nudum pactum, I think 
the inducement for the plaintiff to enter into the contract was the 
defendant's compliance with the plaintiff's request that there should 
be some time allowed to him to determine whether he would accept 
it or not. But whether the letter is read with or without the post- 
script, it is, in my judgment, as plain and clear a contract for sale 
as can be expressed in words, one of the terms of that contract be- 
ing that the plaintiff shall not be called upon to accept, or to testify 
his acceptance until 9 a'clock on the morning of June r2th. I see, 
therefore, no reason why the Court should not enforce the specific 
performance of the contract, if it finds that all the conditions have 
been complied with. 

Then what are the facts? It is clear that a plain, explicit ac- 
ceptance of the contract was, on Thursday, June 1 1th, delivered by 
the plaintiff at the place of abode of the defendant, and ought to 
have come to his hands. Whether it came to his hands or not, the 
fact remains that, within the time limited, the plaintiff did accept 
and testify his acceptance. From that moment the plaintiff was 
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boandy and the defendant could at any time, notwithstanding Allan, 
have filed a bill against the plaintiff for the specific performance of 
the contract which he had entered into, and which the defendant 
had accepted. 

I am at a loss to guess upon what ground it can be said that it is 
not a contract which the Court will enforce. It cannot be on the 
ground that the defendant had entered into a contract with Allan, 
because, giving to the defendant all the latitude which can be 
desired, admitting that he had the same time to change his mind as 
he, by the agreement, gave to the plaintiff — the law, I take it, is 
clear on the authorities, that if a contract, unilateral in its shape, is 
completed by the acceptance of the party on the other side, it be- 
comes a perfectly valid and binding contract It may be withdrawn 
from by one of the parties in the mean time, but, in order to be 
withdrawn from, information of that fact must be conveyed to the 
mind of the person who is to be affected by it. It will not do for 
the defendant to say, '' I made up my mind that I would withdraw, 
but I did not tell the plaintiff; I did not say anything to the 
plaintiff until after he had told me by a written notice and with a 
loud voice that he accepted the option which had been left to him 
by the agreement." In my opinion, after that hour on Friday, 
earlier than 9 o'clock, when the plaintiff and defendant met, if not 
before, the contract was completed, and neither party could retire 
from it. 

It is said that the authorities justify the defendant's contention 
that he is not bound to perform this agreement, and the case of 
Cooke V8, Oxley was referred to. Bat I find that the judgment in 
Cooke V8. Oxley went solely upon the pleadings. It was a rule to 
show cause why judgment should not be arrested, therefore it must 
have been upon the pleadings. Now, the pleadings were that the 
vendor in that case proposed to sell to the defendant. There was 
no suggestion of any agreement which could be enforced. The 
defendant proposed to the plaintiff to sell and deliver, if the plaintiff 
would agree to purchase upon the terms offered, and give notice at 
an earlier hour than four of the afternoon of that day ; and the 
plaintiff says he agreed to purchase, but does not say the defendant 
agreed to sell. He agreed to purchase, and gave notice before 4 
o'clock in the afternoon. Although the case is not so clearly and 
satisfactorily reported as might be desired, it is only necessary to 
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read the judgment to see that it proceeds solely upon this allegation 
in the pleadings. Bnller, J., says: "As to the subsequent time, 
the promise can only be supported upon the ground of a new con- 
tract made at 4 o'clock; but there was no pretence for that." Nor 
was there the slightest allegation in the pleadings for that; and 
judgment was given against the plaintiff. 

Routledge vs. Grant is plainly distinguishable from this case upon 
the grounds which have been mentioned. There the contract was 
to sell on certain terms ; possession to be given upon a particular 
day. Those terms were varied, and therefore no agreement was 
come to; and when the intended purchaser was willing to relinquish 
the condition which he imposed, the other said, *'No, I withdraw; 
I have made up my mind not to sell to you;" and the judgment of 
the Court was that he was perfectly right. 

Then Warner vs. Willington seems to point out the law in the 
clearest and most distinct manner possible. An offer was made — 
call it an agreement or offer, it is quite indifferent. It was so far 
an offer, that it was not to be binding unless there was an ac- 
ceptance, and before acceptance was made, the offer was retracted, 
the agreement was rescinded, and the person who had then the 
character of vendor declined to go further with the arrange- 
ment, which had been begun by what had passed between 
them. In the present case I read the agreement as a positive 
engagement on the part of the defendant Dodds that he will 
sell for £800, and, not a promise, but an agreement, part of 
the same instrument, that the plaintiff shall not be called upon 
to express his acquiescence in that agreement until Friday 
at 9 o'clock. Before Fridav at 9 o'clock the defendant receives 
notice of acceptance. Upon what ground can the defendant now 
be let off his contract ? It is said that Allan can sustain his agree- 
ment with the defendant, because at the time when they entered 
into the contract the defendant was possessed of the property, and 
the plaintiff had nothing to do with it. But it would be opening 
the door to fraud of the most flagrant description if it was permitted 
to a defendant, the owner of property, to enter into a binding con- 
tract to sell, and then sell it to somebody else and say that by the 
fact of such second sale he has deprived himself of the property 
which he has agreed to sell by the first contract. That is what Allan 
says in substance, for he says that the sale to him was a retractation 
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which deprived Dodds of the equitable interest he had in the prop- 
erty, although the legal estate remained in him. Bnt by the fact 
of the agreement, and by the relation back of the acceptance (for 
such I mast hold to be the law) to the date of the agreement, the 
property in equity was the property of the plaintiff, and Dodds had 
nothing to sell to Allan. The property remained intact, unaffected 
by any contract with Allan, and there is no ground, in my opinion, 
for the contention that the contract with Allan can be supported. 
It would be doing violence to principles perfectly well known and 
often acted upon in this Court. I think the plaintiff has made out 
very satisfactorily his title to a decree for specific performance, both 
as having the equitable interest, which he asserts is vested in him, 
and as being a purchaser of the property for valuable consideration 
without notice against both Dodds, the vendor, and Allan, who has 
entered into the contract with him. 

There will be a decree for specific performance, with a declaration 
that Allan has no interest in the property; and the plaintiff will be 
at liberty to deduct his costs of the suit out of his purchase-money. 

From this decision both the defendants appealed, and the appeals 
were heard on March 31st and April 1st, 1876. 

Swanston^ Q. C. {Crossley with him), for the defendant Dodds. 

H, Jackson^ Q. C. {Gazdar with him), for the defendant Allan. 

Kai/y Q. C.y and Caldecott for the plaintiff. 

James, L. J., after referring to the document of June 10th, 
1874, continued: 

The document, though beginning *' I hereby agree to sell," was 
nothing but an offer, and was only intended to be an offer, for the 
plaintiff himself tells us that he required time to consider whether 
he would enter into an agreement or not. Unless both paiities had 
then agreed there was no concluded agreement then made ; it was 
in effect and substance only an offer to sell. The plaintiff, being 
minded not to complete the bargain at that time, added this memo- 
randum — '* This offer to be left over until Friday, 9 o'clock a. m., 
June 12th, 1874." That shows it was only an offer. There was 
no consideration given for the undertaking or promise, to whatever 
extent it may be considered binding, to keep the property unsold 
until 9 o'clock on Friday morning; but apparently Dickinson was 
of opinion, and probably Dodds was of the same opinion, that he 
(Dodds) was bound by that promise, and could not in any way with- 
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draw from it, or retract it, nntil 9 o'clock on Friday morning, and 
this probably explains a good deal of what afterwards took place. 
Bat it is clear settled law, on one of the clearest principles of law, 
that this promise, being a mere nudum pactum^ was not binding, 
and that at any moment before a complete acceptance by Dickinson 
of the offer, Dodds was as free as Dickinson himself. Well, that 
being the state of things, it is said that the only mode in which 
Dodds coald assert that freedom was by actually and distinctly say- 
ing to Dickinson, ''Now I withdraw my offer." It appears to me 
that there is neither principle nor authority for the proposition that 
there mast be an express and actoal withdrawal of the offer, or what 
is called a retractation. It most, to constitute a contract, appear 
that the two minds were at one, at the same moment of time — that 
is, that there was an offer continuing up to the time of the accept- 
ance. If there was not such a continuing offer, then the acceptance 
comes to nothing. Of course it may well be that the one man is 
bound in some way or other tq let the other man know that his 
mind with regard to the offer ];ias been changed ; but in this case, 
beyond all question, the plaintiff knew that Dodds was no longer 
minded to sell the property to him as plainly and clearly as if Dodds 
had told him in so many words, ** I withdraw the offer.*' This is 
evident from the plaintiff's own statements in the bill. 

The plaintiff says in effect that, having heard and knowing 
that Dodds was no longer minded to sell to him, and that he 
was selling or had sold to some one else, thinking that he could 
not in point of law withdraw his offer, meaning to fix him to it, 
and endeavoring to bind him, ''I went to the house where he 
was lodging, and saw his mother-in-law, and left with her an 
acceptance of the offer, knowing all the while that he had en- 
tirely changed his mind. I got an agent to watch for him at 
7 o'clock the next morning, and I went to the train just before 
9 o'clock, in order that I might catch him and give him my 
notice of acceptance just before 9 o'clock, and when that 
occurred he told my agent, and he told me, you are too late, and he 
then threw back the paper." It is to my mind quite clear that be- 
fore there was any attempt at acceptance by the plaintiff, he was 
perfectly well aware that Dodds had changed his mind, and that he 
had, in fact, agreed to sell the property to Allan. It is impossible, 
therefore, to say there was ever that existence of the same mind be- 
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tween the two parties which is essential in point of law to the 
making of an agreement I am of opinion, therefore, that the 
plaintiff has failed to prove that there was any binding contract be- 
tween Dodds and himself. 

Mellish, L. J. I am of the same opinion. The first qnestion 
is, whether this document of Jane 10th, 1874» which was signed by 
Dodds, was an agreement to sell, or only an offer to sell, the prop- 
erty therein mentioned to Dickinson ; and I am clearly of opinion 
that it was only an offer, although it is in the first part of it, inde- 
pendently of the postscript, worded as an agreement. I apprehend 
that, until acceptance, so that both parties are bound, even though 
an instrument is so worded as to express that both parties agree, it 
is in point of law only an offer, and, until both parties are bound, 
neither party is bound. It is not necessary that both parties should 
be bound within the Statute of Frauds, for, if one party makes an 
offer in writing, and the other accepts it verbally, that will be suffi- 
cient to bind the person who has signed the written document. 
But, if there be no agreement, either verbally or in writing, then, 
until acceptance, it is in point of law an offer only, although word- 
ed as if it were an agreement. But it is hardly necessary to resort 
to that doctrine in the present case, because the postscript calls it 
an offer, and says, ** this offer to be left over until Friday, 9 o'clock 
A.M.'' Well, then, this being only an offer, the law says — and it is 
a perfectly clear rule of law — that, although it is said that the offer 
is to be left open until Friday morning at 9 o'clock, that did not 
bind Dodds. He was not in point of law bound to hold the offer 
over until 9 o'clock on Friday morning. He was not so bound 
either in law or in equity. Well, that being so, when on the next 
day he made an agreement with Allan to sell the property to him, I 
am not aware of any ground on which it can be said that that con- 
tract with Allan was not as good and binding a contract as ever was 
made. Assuming Allan to have known (there is some dispute about 
it, and Allan does not admit that he knew of it, but I will assume 
that he did) that Dodds had made the offer to Dickinson, and had 
given him till Friday morning at 9 o'clock to accept it, still in point 
of law that could not prevent Allan from making a more favorable 
offer than Dickinson, and entering at once into a binding agree- 
ment with Dodds. 

Then Dickinson is informed by Berry that the property has been 
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sold by Dodds to Allan. Berry does not tell as from whom he 
heard it, but he says that he did hear it, that he knew it, and that 
he informed Dickinson of it. Now, stopping there, the question 
which arises is this : If an offer has been made for the sale of prop- 
erty, and before that offer is accepted, the person who has made the 
offer enters into a binding agreement to sell the property to some- 
body else, and the person to whom the offer was first made receives 
notice in some way that the property has been sold to another per- 
son, can he after that make a binding contract by the acceptance of 
the offer? I am of opinion that he cannot. The law may be right 
or wrong in saying that a person who has given to another a certain 
time within which to accept an offer is not bound by his promise to 
give that time; but, if he is not bound by that promise, and may 
still sell the property to some one else, and if it be the law 
that, in order to make a contract, the two minds must be in agree- 
ment at some one time — (that is, at the time of the acceptance) — 
how is it possible that when the person to whom the offer has been 
made knows that the person who has made the offer has sold the 
property to some one else, and that, in fact, he has not remained in 
the same mind to sell it to him, he can be at liberty to accept the 
offer and thereby make a binding contract ? It seems to me that 
would be simply absurd. If a man makes an offer to sell a particu- 
lar horse in his stable, and says, *' I will give you until the day after 
to-morrow to accept the offer," and the next day goes and sells the 
horse to somebody else, and receives the purchase- money from him, 
can the person to whom the offer was originally made then come 
and say, '^ I accept," so as to make a binding contract, and so as to 
be entitled to recover damages for the non-delivery of the horse ? 
If the rule of law is that a mere offer to sell property, which can 
be withdrawn at any time, and which is made dependent on the 
acceptance of the person to whom it is made, is a mere nudum 
pactum^ how is it possible that the person to whom the offer has 
been made can by acceptance make a binding contract after he 
knows that the person who has made the offer has sold the property 
to some one else ? It is admitted law that, if a man who makes an 
offer dies, the offer cannot be accepted after he is dead, and parting 
with the property has very much the same effect as the death of the 
owner, for it makes the performance of the offer impossible. I am 
clearly of opinion that, just as when a man who has made an offer 
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dies before it is accepted it is impossible that it can then be ac- 
cepted, so when once the person to whom the offer was made knows 
that the property has been sold to some one else, it is too late for 
him to accept the offer, and on that groand I am clearly of opinion 
that there was no binding contract for the sale of this property by 
Dodds to Dickinson, and even if there had been, it seems to me 
that the sale of the property to Allan was first in point of time. 
However, it is not necessary to consider, if there had been two 
binding contracts, which of them would be entitled to priority in 
equity, because there is no binding contract between Dodds and 
Dickinson. 

Baqgallay, J. A. I entirely concur in the judgments which 
have been pronounced. 

James, L. J. The bill will be dismissed with costs. 

Swansto7i^ Q. C, We shall have the costs of the appeal. 

Kay^ Q. C, There should only be the costs of one appeal. 

H. Jackson^ Q, 0. The defendant Allan was obliged to protect 
himself. 

Mellish, L. J. He had a separate case. There might, if two 
contracts had been proved, have been a question of priority. 

James, L. J. I think the plaintifiE must pay the costs of both 
appeals. 

Bead Langdeirs Summary, 88178-181. Wald's Pollock, pp. 26-29. Anson, pp. 34-86, and 
the case of Coleman vs. Applegartli, 68 Maryland SI. Same case Am. 57, K. 264. 



SECTION II. — CONSIDERATION. 

Read Wald's Pollock, pp. 167-186, Chapter IV. Anson on Contract, Chapter II., Sec. 
4, p. 74. Hare on Contract, Chapters X. and XIII. Langdeirs Summary of Contract, 
Sections 45-98. Ames' History of Assumpsit, Haryard Law Review, Vol. II., pp. 1, 58. 
Holmes Common Law, pp. 253 271, 289-297. Ames' "Two Theories of Consideration," 
Harvard Law Review, Vol. XII., pp. 516. 



The doctrine of consideration is peculiar to jurisdictions where the 
English Common Law prevails. It is a technical requirement which pre. 
vents the making of a simple promise as a gift. 

Consideration is something furnished to the promisor in exchange for his 
promise. It must be something which the law can recognize as having 
some value, — however slight, and may be something actually given to 
the promisor for his promise, or it may be the doing or the refraining 
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from doing something by the promisee at the request of the promisor. 
The consideration mnst be that which the offer has called for, and nothing 
else. As it is. given in exchange for the promise it necessarily follows that 
it cannot be something previously given or done. It cannot, in other 
words, be past 

A consideration need be neither a benefit to the promisor nor a detriment 
to the promisee provided only that the promisee has famished something 
sufficient in law which the promisor desired in exchange for his promise 
and which the promisee was under no legal obligation to furnish. The best 
modem authorities agree that benefit to the promisor is not the test, but 
that detriment to the promisee is. It is submitted that at the present day 
the so called detriment is a fiction and no real detriment is requisite. Being 
now a fiction the term should be discarded. Professor Ames, says (Harvard 
Law Review, Vol. XII, pp. 615) that the definition of a consideration as a 
detriment to the promisee preserves the historic connection '* with the 
ancient assumpsit In its primitive form of an action for damage to a 
promisee by a deceitful promisor. " This is true but the term ''detriment " 
has a clear and distinct meaning in the English language, and that mean- 
ing does not accurately cover the modem conception of consideration. 
Detriment to the promisee is now no more an accurate test of consideration 
than is benefit to the promisor, and use of the term in that copnection leads 
to misconception of the doctrine and confusion of thought A promise is a 
valid consideration for another promise. There is no such thing in our law 
as a promise based upon " love and affection." These terms are sometimes 
called a "good'* consideration, but a supposed promise based upon love 
and affection is gratitiou-s and void. 

The term consideration refers to that requisite which Is furnished to the 
promisor in exchange for his promise. It is frequently confused with total- 
ly different things. Thus the technical term "'value " which Is used in 
certain equitable doctrines expresses a different idea, and is required for a 
totally different object, That which is "value*' in equity might constitute 
a consideration in contract, as value is money or money's worth, but that 
which is a valid consideration for a promise will not necessarily be that 
which would be ** value " to constitute one a bona-fide holder. 

It must further be remembered that a solvent man may make a gift of 
his property, real or personal, and the doctrine of consideration plays no 
part in such transactions. Thus there seems to be no necessity for a con- 
sideration in a deed or assignment. It is true that under the Statute of 
Uses in order that a deed of bargain and sale should be held to be for the 
benefit of the donee the intention must be shown either by actually paying 
something or reciting in the deed such payment or blood relationship 
(Digby Real Prop. p. 827), but this has no connection with the doctrine 
of consideration. 

The doctrine of consideration, then, applies only to contracts, t. e.. 
promises, and the attempt to apply its rules to other legal relations arises 
from a lack of clear thinking and results only in a confusion of ideas. 
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The explanation of this doctrine in our law ia found in our legal history. 
Originally a simple promise as such, was not recognized as establishing any 
obligation ; and such promise began first to have force in those cases only 
where its breach would amount to a betrayal of confidence and contained 
the notion of a tort. The rapid growth of the action of assumpsit as offer- 
ing a relief from the defense of wager of law and the gradual development 
of the modern doctrine of consideration in the growth of this action of 
assumpsit is told by Ames in his learned articles upon the "History of 
Assumpsit/* and he has there clearly established its true origin. Up to re- 
cent times it has been erroneously supposed that tbe roots of the conception 
were to be found in the Roman Law and our books from early times are 
filled with such words as '* causa,** ** nudum pactum " and the like. Thus 
*' nudum pactum" is supposed to indicate a contract without consideration 
whereas its use by the Romans indicated an obligation which arose without 
the usual formalities, naked because not dressed with the usual forms. 
(See Pollock and Maitland Hist. Eng. Law, p. 192.) 



'* The consideration is the equivalent or return for which the promise 
is given ; and in the English law it is a necessary element in the creation 
of a contract by mere agreement." Leake on Contracts, p. 606. 

'* A consideration is something esteemed in law as of value, in ex- 
change for which the promise in a contract is made." Bishop on Con- 
tracts, § 88. 

" A valuable consideration is one that is either a benefit to the party 
promising, or some trouble or prejudice to the party to whom the 
promise is made." 2 Kent Com. 465. 

'* Injury to the promisee is a good consideration, even in the absence of 
benefit to the promisor." White vs, Baxter, 71 N. Y., 255. 

" In truth, however, benefit to tbe promisor Is Irrelevant to the question 
whether a given thing can be made the consideration of a promise, though 
it may be very material to the question whether it is made so in fact 
There may be a clear benefit to the promisor, and yet no consideration e.g., 
where the benefit does not come from the promisee. On the other hand, 
detriment to the promisee is a universal test of the efficiency of consider- 
ation; /. e., every consideration must possess this quality and possessing 
this quality, it is Immaterial whether it is a benefit to the promisor or not" 
Langdell's Summary of Contracts, § 64. 

" 'Motive,' as distinguished from ' consideration,' constitutes no element 
in a contract." Langdell on Contracts, § 61. 

PikTTESON, J. ** It would be giving to causa too large a construction if 
we were to adopt the view urged for the defendant; it would be confound- 
ing consideration with motive. Motive is not the same thing with con- 
sideration. Consideration means something which is of some value in the 
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eye of the law, moying from the plaintiff ; it may be some benefit to the 
plaintiff, or some detriment to the defendant; but at all events it must be 
moving from the plaintiff. Now that which is suggested as the consider- 
ation here, a pious respect for the wishes of the testator, does not in any 
way move from the plaintiff ; it moves from the testator ; therefore, 
legally speaking, it forms no part of the consideration." (In Thomas vs. 
Thomas, 2Q. B. K. 85t.) 

" It is, however, not to be doubted that there is a clear distinction some- 
times between the motive that may induce to entering into a contract and 
the consideration of the contract. Nothing is consideration that is not 
regarded as such by both parties. It is the price voluntarily paid for a 
promisor's undertaldng. An expectation of results often leads to the for- 
mation of a contract, but neither the expectation nor the result is '*the 
cause or meritorious occasion requiring a mutual recompense in fact or in 
law.' " (Strong. J., in Philpot vs. Grunlnger, 14 Wallace 570.) 



A — What constitutes a consideration. 

I. — A wrote out and delivered to B the following promise: **I 
hereby promise and agree to deliver to B on June 7, next, two cal- 
drons and three clocks, as witness my hand this 4th day of April, 
1890. 

'* Witnessed by us: J. K. (Signed) A." 

A failed to deliver. B brought his action for breach of agree- 
ment, setting forth the above instrument. A defended on the 
ground that there was no consideration for his agreement, and 
moved for a non-suit, l^he Court overruled this motion and said, 
'' I take it that the ancient notion about the want of consideration 
was for the sake of evidence only, for when it is reduced into wri- 
ting as in covenants, specialties, bonds, etc. , there was no objection 
to the want of consideration, and the Statute of Frauds proceeded 
npon the same principle. In commercial cases, amongst mer- 
chants, the want of consideration is not an objection. " — Verdict for 
Plaintiff — judgment thereon. 

On appeal this judgment was reversed and the Court said: **But 
it is said that if this promise is in writing that takes away the 
necessity of consideration and obviates the objection of nudum 
pactum, for that cannot be where the promise is put in writing; 
and that after verdict, if it were necessary to support the promise 
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that it shonld be in writiDg, it will after verdict be presamed that it 
was in writing, and this last is certainly trne; but that there can- 
not be nudum pactum in writing, whatever may be the rnle of the 
civil law, there is certainly none snch in the law of England. His 
Lordship observed upon the doctrine of nudum pactum delivered by 
Wilmot, J., in the case of Pillans vs. Van Mierop and Hopkins, 3 
Burr. 1663, that he contradicted himself, and was also contradicted 
by Vinnius in his Comment on Justinian. 

''AH contracts are by the laws of England distinguished into 
agreements by specialty and agreements by parol, nor is there any 
such third class as some of the counsel have endeavored to main- 
tain, as contracts in writing. If they be merely written and not 
specialties, they are parol and a consideration must be proved. But 
it is said that the Statute of Frauds has taken away the necessity 
of any consideration in this case. The Statute of Frauds was made 
for the relief of personal representatives and others, and did not 
intend to charge them further than by common law they were 
chargeable. *' 

Tbe above case is made up from three cases, Tiz.: Williamson vs. Losh, reported In 
Chltty on Bills, 9tti Ed., p. 75, note X. Same case L. 180. K. 885. Pillans vs. Van 
Mierop, 8 Barrow 1663. Same case L 177, Sel. K 824. Rann vs. Hughes, 7 Term Reports, 
850 note A. Same Case L. 187, Sel. 879, K. 886. 



Lord Mansfleld would probably not have hesitated to abrogate the doc- 
trine of consideration and had his views prevailed its subsequent develop- 
ment in our law would have been very different. In 1765 in the famous 
case of Pillans V8. Van Mierop (supra) he enunciated the doctrine that con- 
sideration was for the purpose of evidence only and to insure due care and 
deliberation by the parties to the contract, and that therefore when the 
contract was reduced to writing this end was accomplished and such wri- 
ting did away with the necessity for consideration. His influence was so 
great upon his colleagues upon tbe bench that his views thus expressed 
were followed in several subsequent cases, such as Williamson vs. Losh 
(suprn), decided in 1775, and the law upon this point seemed to have been 
permanently changed. In 1778, however, the leadiuf^ case of Rann. vs. 
Hughes (supra) was decided by the House of Lords, the Lord Chief Baron 
Skynner delivering the opinion. By that decision the law of consideration 
was restored to the place it occupied prior to Lord Mansfield's time, and 
the rule clearly enunciated. 



II. — A owned an old disused boiler which was kept in his back 
yard. B, moved merely by curiosity, desired to weigh this boiler, 
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and as A refused to permit him to do so, he promised to pay AtlOO 
for the privilege. A at once gave B the desired privilege. B never 
weighed the boiler, and refused to pay A the tlOO. A brought suit 
upon the promise, and B defended upon the ground that there was 
no consideration for the promise. 

(See case of Bainbridge vs. Firmstone 8 Adolpus & Ellis 748. Same 
case, L. 209, K. 350.) 

III. — SCHNELL V8, N"ELL. 

(17 Indiana, 29.— 1861.) 

Appeal from Marion Common Pleas. Perkins, J. Action by J. 
B. Nell against Zacharias Schnell upon the following instrument : 

"TUs agreement entered into this 18th day of February, 1856, between 
Zach. Schuell, of Indianapolis, Marion County, State of Indiana, as party 
of the first i>art, and J. B. Nell, of the same place, Wendelin Lorenz, of 
Stilesville, Hendricks County, State of Indiana, and Donata Lorenz, of 
Friokenger, Grand Duchy of Baden, Qermany, as parties of the second 
part, witnesseth : The said Zacharias Schnell agrees as follows : Whereas 
his wife, Theresa Schnell. now deceased, has made a last will and testa- 
ment in which, among other provisions, it was ordained that every one of 
the above named second parties should receive the sum of |200; and 
whereas the said provisions of the will must remain a nullity, for the 
reason that no property, real or personal, was in the possession of the said 
Theresa Schnell, deceased, in her own name, at the time of her death, and 
all property held by Zacharias and Theresa Schoell jointly therefore 
reverts to her husband; and whereas the said Theresa Schnell has also 
been a dutiful and loving wife to the said Zach. Schnell, and has materially 
aided him in the arquisition of all property, real and personal, now pos- 
sessed by him ; for and in consideration of all this, and the love and re- 
spect he bears to his wife ; and, furthermore, in consideration of one cent, 
received by him of the second parties, he, the said Zach. Schnell, agrees to 
pay the above-named sums of money to the parties of the second part, to- 
wit : $200 to the said J. B. Nell, $200 to the said Wendelin Lorenz, and 
$200 to the said Donate Loreuz, in the following installments, viz. : $200 in 
one year from the date of these presents ; $200 in two years, and $200 in 
three years; to be divided between the parties in equal portions of $66| 
each year, or as they may agree, till each one has received his full sum of 
$200. 

" And the said parties of the second part, for, and in consideration of 
this, agree to pay the above-named sum of money (one cent), and to de- 
liver up to said Schnell, and abstain from collecting any real or supposed 
claims upon him or his estate, arising from the said last will and testa- 
ment of the said Theresa Schnell, deceased. 
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*' In witness whereof, the said parties have, on this 18th day of Febru- 
ary, 1856. set hereunto their hands and seals. 

''Zacharias Sohnell, [seal] 

'*J. B. Nell, [seal] 

*'Wen. Lorbi^z. [seal]" 

The complaint contained no averment of a consideration for the 
instrnment outside of those expressed in it; and did not aver that 
the one cent agreed to be paid had been paid or tendered. 

A demurrer to the complaint was overruled. 

The defendant answered, that the instrument sued on was given 
for no consideration whatever. 

He further answered, that it was given for no consideration, be- 
cause his said wife, Theresa, at the time she made the will men- 
tioned, and at the time of her death, owned neither separately, nor 
jointly with her husband or anyone else (except so far as the law 
gave her an interest in her husband's property), any property, real 
or personal, etc. 

The will is copied into the record but need not be into this 
opinion. 

The court sustained a demurrer to these answers, evidently on 
the ground that they were regarded as contradicting the instrument 
sued on, which particularly set out the considerations upon which it 
was Executed. But the instrument is latently ambiguous on this 
point. See Ind. Dig., p. 110. 

The case turned below, and must turn here, upon the question 
whether the instrument sued on does express a consideration suffi- 
cient to give it legal obligation, as against Zacharias Schnell. It 
specifies three distinct considerations for his promise to pay 9600 : 

1. A promise on the part of the plaintiffs to pay him one cent. 

2. The love and affection he bore his deceased wife, and the fact 
that she had done her part, as his wife, in the acquisition of 
property. 

3. The fact that she had expressed her desire, in the form of an 
inoperative will, that the persons named therein should have the 
sums of money specified. 

The consideration of one cent will not support the promise of 
Schnell. 

It is true that as a geaeral proposition, inadequacy of considera- 
tion will not vitiate an agreement. Baker vs, Roberts, 14 Ind. 552. 
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Bot this doctrine does not apply to a mere exchange of snma of 
money, of coin whose Talne is exactly fixed, bat to the exchange of 
something of, in itself, indeterminate valae for money or, perhaps, 
for some other thing of indeterminate valae. In this case, had the 
one cent mentioned been some particalar one cent, a family piece, 
or ancient, remarkable coin, possessing an indeterminate yalae, ex- 
trinsic from its simple money valae, a different view might be 
taken. As it is, the mere promise to pay six handred dollars for 
one cent, even had the portion of that cent dae from the plaintiff 
been tendered, is an unconscionable contract, void, at first blush, 
upon its face, if it be regarded as an earnest one. Hardesty vs. 
Smith, 3 Ind. 39. The consideration of one cent is plainly in this 
case merely nominal, and intended to be so. As the will and testa- 
ment of Schneirs wife imposed no legal obligation upon him to dis- 
charge her bequests out of his property, and as she had none of her 
own, his promise to discharge them was not legally binding upon 
him on that ground. A moral consideration only will not support 
a promise. Ind. Dig. p. 13. And for the same reason, a valid 
consideration for his promise cannot be found in the fact of a com- 
promise of a disputed claim ; for where such claim is legally ground- 
less, a promise upon a compromise of it, or a suit upon it is not 
legally binding. Spahr vs. Hollingshead, 8 Blackf. 415. There 
was no mistake of law or fact in this case, as thre agreement admits 
the will inoperative and void. The promise was simply one to make 
a gift. The past services of his wife, and the love and affection he 
had borne her, are objectionable as legal considerations for Schnell's 
promise on two grounds: 1. They are past considerations. Ind. 
Dig., p. 13. 2. The fact that Schnell loved his wife, and that she 
had been industrious, constituted no consideration for his promise 
to pay J. B Nell and the Lorenzes a sum of money. Whether, if 
his wife, in her lifetime, had made a bargain with Schnell that, in 
consideration of his promising to pay, after her death, to the per- 
sons named, a sum of money, she would be industrious and worthy 
of his affection, such a promise would have been valid and consistent 
with public policy, we need not decide. Nor is the fact that Schnell 
now venerates the memory of his deceased wife, a legal considera- 
tion for a promise to pay any third person money. 

The instrument sued on, interpreted in the light of the facts 
alleged in the second paragraph of the answer, will not support an 
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action. The demurrer to the answer should have been overraled. 
See Stevenson vs, Donley, 4 Ind. 519. 

Per Cariam. The judgment is reversed, with costs. Canse re- 
manded, etc. 

IV. — A and B entered into a contract in writing for the sale of 
A's house in New York City to B. B's lawyer examined the title to 
the property, and objected thereto on the ground that one C, who 
owned the property many years before, conveyed without having his 
wife join in the deed to bar her dower right. C died years before, 
but A hunted up Mrs. G and requested her to execute a release of 
dower on the property which he had prepared and then presented 
to her. This she refused to do. A then promised i-y pay her $2,000 
in consideration of her executing the said release of dower, and up- 
on that promise she did so. 

It subsequently turned out that Mrs. C. had no dower right in 
the premises, because G was unmarried when he conveyed the prem- 
ises and did not marry until later. A declined to pay the 92,000 be- 
cause Mrs. G had no dower right to release. Mrs. G brought suit, 
and A's defence was that there was no consideration for the 
promise. 

Read Sykes vs. Cbadwiok, 18 Wall. 141. 

v.— Traver v8, (Anno 1661.) 

(1 Siderfin 57.) 

A woman, after the death of her husband, said to one of his 
creditors that, if he would prove that her husband owed him £20, 
she would pay it; and upon this assumpsit the creditor brought an 
action on the case against the woman, without any proof made be- 
fore the action was brought; but in tliis action it was found by ver- 
dict that her husband owed him that amount. And it was moved 
in arrest of judgment that this action was not well brought, for he 
ought to have proved t)ie debt to entitle himself to the action, and 
ought to have proved it before action brought. 

But upon several debates the Court held clearly that the action was 
well brought, and that the plaintiff should have judgment. And it 
is not requisite to make any proof of it before action brought, but 
it can more properly and more naturally be tried in this action. 
And Twysden, J., cited a case, 15 Jac, between Grinden and 
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, which was: ** In consideration you'll prove I have beaten 
your son, I'll pay yon so much" (naming the sam), and adjudged 
that he can bring an action before any proof made, in which, if he 
proves it, he shall recover; and it was said the law is the'same in the 
case of a wager. .Also it was not denied by anyone but that this is 
a good consideration to support an action against the woman, 
though she was not an administratrix, sed qua stranger; for it was 
a trouble and charge to the plaintiff to make the proof, though it is 
not any benefit to the woman. 

VI. — Brooks vs. Ball. 

(18 Johnson 887.— 1820.) 

In error, to the Court of Common Pleas of Orange County. Ball 
brought an action of assumpsit against Brooks, in the Court below. 
The declaration contained a special count, stating that the plaintiff 
claimed of the defendant the sum of tlOO, which the defendant de- 
nied that he owed to the plaintiff, but promised that if the plaintiff 
would make oath to the correctness of his claim, he, the defendant, 
would pay the amount thereof; and averred that the plaintiff did 
make oath to the truth and correctness of his claim, but that the 
defendant, notwithstanding his promise, refused to pay the $100, 
etc. The declaration also contained the common money counts. 
The defendant pleaded the general issue. 

After the plaintiff's counsel had stated his case, the defendant's 
counsel insisted that admitting the facts stated to be proved, they 
were not sufficient to support the action, because the promise of the 
defendant was without consideration and void, and the plaintiff 
could not lawfully support his claim on his own affidavit. He, 
therefore, moved that the plaintiff should be nonsuited, but the ob- 
jection was overruled by the Court. The plaintiff then went into 
the evidence in support of his case. It was proved that the de- 
fendant made the promise alleged; that the plaintiff had made the 
affidavit and demanded payment of the $100; and that the defend- 
ant had admitted his liability to pay the money, and intended to 
pay, but was advised to the contrary. 

The defendant's counsel then offered to prove that the plaintiff, 
in his affidavit, had sworn falsely, or was grossly mistaken. This 
evidence was objected to and overruled by the Court. And the 



Sec. 11. ] CONSIDERATION 79 

connsel for the defendant tendered a bill of exceptions. The jury, 
nnder the direction of the Court, fonnd a verdict for the plaintiff 
for •110.50. 

Wisner for the plaintiff in error. This case is distingoishable 
from the cases which are to be fonnd in the books. They will be 
foand to be cases where the defendant promised to pay a precedent 
debt, if the plaintiff would prove it by a third person. Here the 
debt was to be created by the promise to pay, on the oath of the 
plaintiff himself. It is against the fundamental principle of law 
that a party should be a judge in his own cause or give evidence in 
his own favor. 

If such a promise can be a foundation for an action, it is at most 
prima facie evidence, and may be rebutted by showing that the 
plaintiff swore falsely or was mistaken. (2 Comyn on Contracts, 
449, 450.) 

BeltSy contra. In Knight vs,. Bushwood (Cro. Eliz. 469) the de- 
fendant promised that if the plaintiff and two witnesses would de- 
pose before the mayor of Lincoln, as to a bond of a third person, 
the defendant would pay it. Bretton vs» Prettiman (T. Raym. 
153) is precisely in point to show that this action may be main- 
tained. The defendant promised that in consideration that the 
plaintiff would take an oath that money was due to him, he would 
pay it; and the plaintiff took an oath before a master in chancery, 
and brought assumpsit for the money and recovered. (S. C. 1 Sid. 
283; 2 Keble, 44.) In Stevens vs. Thacker (Peake's N. P. Gases, 
187, 188) the holder of a bill of exchange promised not to sue the 
acceptor if he would make affidavit that the acceptance was a forg- 
ery. The affidavit was drawn, but the defendant did not swear to 
it. Lord Kenyon said that if the defendant had sworn to the affi- 
davit he should have held that he had discharged himself from the 
action, though the affidavit had been false. (1 Mod. 166; Lloyd 
vs, Willan; I Esp. N. P. Cases, 178, 179; Delesline v^. Greenland, 
1 Bay's S. C. Rep. 458, S. P.) One promise is a sufficient consid- 
eration for another promise. (8 Johns. Rep. 306.) 

Spencer, C. J. , delivered the opinion of the Court. The prin- 
cipal question presented by this case is, whether a promise to pay a 
sum claimed to be due by one party and denied by the other, if the 
party claiming would swear to the correctness of the claim, and he 
does so swear, is a valid promise. Another question was made on 
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the trial, whether it was competent to the defendant below to prove 
that the plaintiff below either swore falsely or was grossly mistaken 
in the affidavit which he made. 

It has been frequently decided that a promise to pay money, in 
consideration that the plaintiff would take an oath that it was dae, 
was a valid and binding promise. Thus in Brettont;^. Prettiman (T. 
Bavni. 153) the plaintiff declared that the defendant promised, in 
consideration that the plaintiff would take an oath that money was 
due to him, he would pay him, and the plaintiff averred that he 
swore before a master in chancery. On demurrer it was adjudged 
for the plaintiff, and, as the reporter states, because it was not such 
an oath for which he may be indicted. In Anin & Andrews (1 Mod. 
166) there was a promise to pay, if the plaintiff would bring two 
witnesses before a justice of the peace, who should depose that the 
defendant's father was indebted to the plaintiff ; and two judges 
against one thought it not a profane oath, because it tended to the 
determining a controversy, and the plaintiff had judgment This 
case occurred before the Statute of Frauds; the promise would now 
be holden to be void unless in writing, it being to pay the debt of a 
third person. The case of Bretton V8, Prettiman is differently stated 
in 1 Sid. 283 and 2 Keb. 26, 44. It is there stated to be a promise 
to pay, if the plaintiff would procure a third person to make oath 
that the money was due. But this makes no difference in principle, 
for in either case the oath was extra-judicial. 

In Stevens and Others vs. Thacker (Peake's N. P. Rep. 187) the 
defendant was sued as the acceptor of a bill, and alleged it to be a 
forgery, and offered to make affidavit that he never had accepted it. 
The plaintiff agreed not to sae the defendant if he would make the 
affidavit. The affidavit was drawn, but not sworn to. Lord Ken- 
yon said that had the defendant sworn to the affidavit, he should 
have held that he had discharged himself, though the affidavit had 
been false ; for the plaintiffs who had agreed to accept that affidavit, 
as evidence of the fact, should not, after having induced the defend- 
ant to commit the crime of perjary maintain an action on the bill. 
In Lloyd vs, Willan (1 Esp. Rep. 178) the defendant's attorney pro- 
posed to the plaintiff^s attorney that the defendant should pay the 
demand, if the plaintiff's porter would make an affidavit that he had 
delivered the goods in question to the defendant. The affidavit 
was made, and Lord Eenyon held it to be conclusive, and that the 
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• 
defendant was precluded from going into any defence in the 

case. 

These cases, which stand uncontradicted, abundantly show that 
such a promise as the present is good in point of law, and that^ the 
making the proof or affidavit, whether by a third person or by the 
party himself, is a sufficient consideration for the promise. It is 
not making a man a judge in his own cause, but it is referring a dis- 
puted fact to the conscience of the party. It is begging the ques- 
tion to suppose that it will lead to perjury. If the promise is bind- 
ing, because the making the proof or affidavit is a consideration for 
it, the defendant must necessarily be precluded from gainsaying the 
fact. He voluntarily waives all other proof; and to allow him to 
draw in guestion the verity or correctness of the proof or affidavit 
would be allowing him to alter the conditions of his engagement and 
virtually to rescind his promise. 

Judgment affirmed. 

VII. — B had a certain letter which A desired, and promised B 
that he would pay him 11,000 in consideration of his giving him the 
letter. B thereupon gave A the letter. A expected to use the let- 
ter as evidence upon a certain trial, but it proved to be useless for 
that purpose, and was of no value to A. The letter had no pecuni- 
ary value. A refused to pay the $1,000, and B brought his action 
upon the promise. Defense, that there was no consideration for 
the promise. 

BfisA case of Haight ve. Brooke 10, Adolphus and Ellis S2S. Same case, L. 210, K. 851., 
and case of Wilkinson va. Ollvelra, l Blnsham N. C. 490. Same case L. 208. K. 84& 

VI 1 1. — A said to B, if you break your leg I promise to pay you 
$1,000. B, by accident, broke his leg, and then sued A for the 
$1,000. Can he recover ? 

lUUBtration given by Byles, J., In his dissenting opinion In Shad well vs. Sbadwell. 

IX. — Shadwell was engaged to marry Ellen Nicholl. His uncle 
wrote him the following letter: 

''II August, 1838. 

** My Dear Lancey : I am glad to hear of your intended marriage 

with Ellen Nicholl, and as I promised to assist you at starting, I 

am happy to tell you that I will pay to you £150 yearly daring my 

life and until your yearly income from your profession of a Chancery 
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barrister shall amoont to 600 gaineas, of which your own admis- 
sion shall be the only evidence that I shall receive or require. 

*' Your ever affectionate ancle, 

" Chakles Shad well." 

Lancey Shadwell married Helen Nicholl. Eighteen years after 
this marriage the ancle died. Prior to his death he had paid twelve 
of the eighteen yearly instalments. Lancey Shadwell's yearly in- 
come from his profession as a Chancery barrister never amounted 
to 600 guineas. Upon the death of the uncle the nephew brought 
suit against his executor for the remaining six annual payments. 

The defense was, no consideration for the promise. 

(See case of Shadwell va. Shadwell, 80 Law Journal Reports, Common 
Pleas 145. Same case, L. 288, K. 469.) 

X. — Mrs. Sallie D. Stemmons, the step-grandmother of Albert 
R. Talbott, made with the latter the following agreement: 

'* April 26, 1880. 
*^ I do promise and bind myself to give my grandson, Albert R. 
Talbott, |i500 at my death if he will never take another chew of 
tobacco or smoke another cigar during my life, from this date up to 
my death ; and if he breaks this pledge, he is to refund double the 
amount to his mother. 

(Signed) ** Albert R. TalboIt, 

** Sallib D. Stemmons." 

The grandmother died, and this action was instituted by tho 
grandson against her personal representative to recover the Ii500, 
the plaintiff alleging that, from the date of the agreement to the 
filing of this action by him, he had not smoked a cigar or taken a 
chew of tobacco, etc. 

A general demurrer was filed to the petition that was sustained 
by the Court below, and the action dismissed. It is insisted, now 
on appeal, by counsel for the personal representative thit the agree- 
ment by the grandmother to pay the 1500 is not based on a suffi- 
cient consideration, either good or valuable, and being a mere 
gratuitious undertaking, cannot be enforced. 

(Facts taken from opinion in Talbott vs, Stemmons* Executor, 89 Ken- 
tncky 223. Same case K. 801.) 
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XL — Hameb v8, Sidway, as Executor, etc. 

(124 N. Y. 538—1891.) 
(Statement of facts abbreviated and portions of opinion omitted.) 

Appeal from order of the General Term of the Supreme Court in 
the foarth jadicial department, made Jaly 1, 1890, which reyersed 
a jadgmeat in favor of plaintiff entered npon a decision of the Court 
on trial at Special Term and granted a new trial. 

This fK^tion was brought npon an alleged contract. 

The plaintiff presented a claim to the execntor of William E. 
Story, Sr., for $5,00) and interest from February 6th, 1876. She 
acquired it through several mesne assignments from William E. 
Story, second. The claim being rejected by the execntor, this ac« 
tion was brought. It appears that William E. Story, Sr. , was the 
ancle of William E. St( ry, second; that at the celebration of the 
golden wedding of Samuel Story and wife, father and mother of 
William E. Story, Sr., on March 20th, 1869, in the presence of the 
family and invited gnests he promised his nephew that if he would 
refrain from drinking, using tobacco, swearing, and playing cards 
or billiards for money until he became twenty one years of age he 
would pay him a sum of 15,000. The nephew assented thereto and 
fully performed the conditions inducing the promise. When the 
nephew arrived at the age of twenty-one years, and on January 3 1st, 
1875, he wrote to. his uncle informing him that he had performed 
his part of the agreement, and had thereby become entitled to the 
snm of 95,000. The uncle received the letter, and a few days later, 
on February 6th, he wrote and mailed to his nephew a letter in 
which he acknowledged receipt of the rephew's letter of the 31st, 
and said that the nephew should have the 15,000 as promised. The 
nncle died on January 29th, 18b7, without having paid ever to his 
nephew any portion of the said 15,000 and interest. 

Pauker, J. The question which provoked the most discussion 
by counsel on this appeal, and which lies at the foundation of plain- 
tiff's asserted right of recovery, is whether by virtue of a contract 
defendant's testator, William £. Story, became indebted to his 
nephew, Willfam E. Story, second, on his twenty-first birthday in 
the sum of $5,000. The trial Court found as a fact that " on 
March 20th, 1869, . . . Willam E. Story agreed to and with 
William E. Story, second, that if he wonld refrain from drinking 
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liquor, using tobacco, ewearing, and playing cards or billiards for 
money until he should become twenty-one years of age, then he, the 
said William E. Story, would at that time pay him, the said Wil- 
liam E. Story, second, the sum of $5,000 for such refraining, to 
which the said William E. Story, second, agreed," and that he "in 
all things fully performed his part of said agreement." 

The defendant contends that the contract was without considera- 
tion to support it, and, therefore, invalid. He asserts that the 
promisee by refraining from the use of liquor and tobacco was not 
harmed, but benefited; that that which he did was best for him to 
do independently of his uncle's promise, and insists that it follows 
that unless the promisor was benefited, the contract was without 
consideration. A contention, which if well founded, would seem 
to leave open for controversy in many cases whether that which the 
promisee did Or omitted to do was, in fact, of such benefit to him as 
to leave no consideration to support the enforcement of the promisor's 
agreement. Such a rule could not be tolerated, and is without 
foundation in the law. The Exchequer Chamber, in 1875, defined 
consideration as follows: '^ A valuable consideration in the sense of 
the law may consist either in some right, interest, profit, or benefit 
accruing to the one party, or some forbearance, detriment, loss, or 
responsibility given, suffered or undertaken by the other." Courts 
'' will not ask whether the thing which forms the consideration does 
in fact benefit the promisee or a third party, or is of any substantial 
value to any one. It is enough that something is promised, done, for- 
borne, or suffered by the party to whom the promise is made as con- 
sideration for the promise made to him." (Anson's Prin. of Con 63.) 

'* In general a waiver of any legal right at the request of another 
party is a sufficient consideration for a promise." (Parsons on Con- 
tracts, 444.) 

** Any damage or suspension or forbearance of a right will be suf- 
ficient to sustain a promise." (Kent, Vol. II., 4G5, 12th ed.) 

Pollock, in his work on Contracts, page 166, after citing the defi- 
nition given by the Exchequer Chamber already quoted, says: *'The 
second branch of this judicial description is really the most impor- 
tant one. Consideration means not so much that one party i& 
profiting as that the other abandons some legal right in the present 
or limits his legal freedom of action in the future as an inducement 
for the promise of the first." 
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Now, applying this rule to the facts before ns, the promisee used 
tobacco, occasionally drank liqnor, and he had a legal right to do 
BO. That right he abandoned for a period of years upon the strength 
of the promise of the testator that for such forbearance he wonld 
give him lo,000. We need not speculate on the effort which may 
have been required to give up the use of those stimulants. It is 
sufficient that he restricted his lawful freedom of action within cer- 
tain prescribed limits upon the faith of his uncle's agreement, and 
now having fully performed the conditions imposed, it is of no mo- 
ment whether such performance actually proved a benefit to the 
promisor , and the Court will not inquire into it; but were it a 
proper subject of inquiry, we see nothing in this record that would 
permit a determination that the uncle was not benefited in a legal 
sense. Few cases have been found which may be said to be precisely 
in point, bat such as have been support the position we have taken. 

The order appealed from should be reversed and the judg- 
ment of the Special Term affirmed, with costs payable out of the 
estate. 

All concur. 

Order reversed and judgment of Special Term affirmed. 

XII. — John S. Devecmon was a nephew of John S. Combs, lived 
for several years in the family of his uncle and was in his service as 
clerk for several years. In 1878 said Devecmon took a trip to 
Europe. This trip was taken by said Devecmon and the money 
spent on said trip was expended by him at the instance and request of 
said Combs and upon a promise from him that he would reimburse 
and repay to the plaintiff any money expended by him in said trip ; and 
the trip was so taken and the money so expended by the said Devec- 
mon, but the said trip had no connection with the business of said 
Combs. On one occasion said Combs spoke of his own conduct in 
being thus willing to pay his nephew's expenses as liberal and gen- 
erous on his part Combs died and Devecmon brought an action 
against the executor of his uncle for the expenses of said trip, 
claiming that a contract had arisen binding his uncle to pay the 
same. Should he recover ? 

(See Devecmon vs. Shaw 69 Maryland 199. Same case, Am. 141. Wil. 
547.) 



86 CONSIDERATION [Chai>. I. 

XIII. — Carlill vs. Oabolio Smoke Ball Company. 

(Law reports, 1, Qaeen's Bench 256—1893.) 

(Names of counsel and portions of opinion not relating to subject of 
consideration omitted.) 

Appeal from a decision of Hawkins, J. 

Tiie defendants, who were the proprietors and vendors of a medi- 
cal preparation called '' The Carbolic Smoke Ball," inserted in the 
Pall Mall Oazetie of November 13, 1891, and in other newspapers, 
the following advertisement: 

^^£100 reward will be paid by the Carbolic Smoke Ball Company 
to any person who contracts the increasing epidemic inflaenza, 
colds, or any disease caused by taking cold, after having used the 
ball three times daily for two weeks according to the printed direc- 
tions supplied with each ball. £1000 is deposited with the Alliance 
Bank, Regent Street, showing our sincerity in the matter. 

*' Daring the last epidemic of inflaenza many thousand carbolic 
smoke balls were sold as preventatives against this disease, and in 
no ascertained case was the disease contracted by those using the car- 
bolic smoke ball. 

^* One carbolic smoke ball will last a family several months, mak- 
ing it the cheapest remedy in the world at the price, 10^., post free. 
The ball can be refilled at a cost of 5^. Address- Carbolic Smoke 
Ball Company, 27 Princes Street, Ilanover Square, London.** 

The plaintiff, a lady, on the faith of this advertisement, bought 
one of the balls at a chemist's, and used it as directed, three times a 
day, from November 20th, 1891, to January 17th, 1892, when she 
was attacked by, influenza. Hawkins, J., held that she was entitled 
to recover the £100. The defendants appealed. 

LiNDLEY, L. J. [The Lord Justice stated the facts, and pro- 
ceeded :] 

I come now to the last point which I think requires attention — 
that i6, the consideration. It has been argued that this is nudum 
pactum — that there is no consideration. We must apply to that 
argument the usual legal tests. Let us see whether there is no ad- 
vantage to the defendants. It is said that the use of the ball is no 
advantage to them, and that what benefits them is the sale; and the 
case is put that a lot of these balls might be stolen, and that it 
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would be no advantage to the defendants if the thief or other people 
used them. The answer to that, I think, is as follows. It is quite 
obvious that in the view of the advertisers a use by the public of 
their remedy, if they can only get the public to have confidence 
enough to use it, will react and produce a sale which is directly ben- 
eficial to them. Therefore, the advertisers get out of the use an 
advantage which is enongh to constitute a consideration. 

But there is another view. Does not the person who acts upon 
this advertisement and accepts the offer put himself to some incon- 
venience at the request of the defendants? Is it nothing to me this 
ball three times daily for two weeks according to the directions at 
the request of the advertiser? Is that to go for nothing? It appears 
to me that there is a distinct inconvenience, not to say a detriment, 
to any person who so uses the smoke ball. I am of opinion, there- 
fore, that there is ample consideration for the promise. 

We were pressed upon this point with the case of Gerhard vs. 
Bates, which was the case of a promoter of companies who had prom- 
ised the bearers of share warrants that they should have dividends 
for so many years, and the promise as alleged was held not to show 
any consideration. Lord Campbell's judgment when you come to 
examine it is open to the explanation, that the real point in that 
case was that the promise, if any, was to the original bearer and not 
to the plaintiff, and that as the plaintiff was not suing in the name 
of the original bearer there was no contract with him. Then Lord 
Campbell goes on to enforce that view by showing that there was no 
consideration shown for the promise to him. I cannot help think- 
ing that Lord Campbell's observations would have been very differ- 
ent if the plaintiff in that action had been an original bearer, or if 
the declaration had gone on to show what a sociele anonyme was, 
and had alleged the promise to have been, not only to the first bear- 
er, but to anybody who should become the bearer. There was no 
such allegation, and the Court said, in the absence of such allegation, 
they did not know (judicially, of course) what a societi anonyms 
was, and, therefore, there was no consideration. But in the present 
case, for the reasons I have given, I cannot see the slightest difficulty 
in coming to the conclusion that there is consideration. 

It appears to me, therefore, that the defendants must perform their 
promise, and if they have been so unwary as to expose themselves to 
a great many actions, so much the worse for them. 

BowEK, L. J. I am of the same opinion. 
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A farther argument for the defendants was that this was a nudum 
pactum — that there was no consideration for the promise — ^that 
taking the inflaenza was only a condition, and that the nsing the 
smoke ball was only a condition, and that there was no consideration 
at all — in fact, that there was no request, express or implied, to use 
the smoke ball. Now I will not enter into an elaborate discussion 
upon the law as to requests in this kind of contracts. I will simply 
refer to Victors vs, Davies and Manning's note to Fisher vs, Pyne, 
which everybody ought to read who wishes to embark in this con- 
troversy. The short answer, to abstain from academical discussion, 
is, it seems to me, that there is here a request to use involved in the 
offer. Then as to the alleged want of consideration. The defini- 
tion of '* consideration " given in Selwyn's Nisi Prius, 8th ed., p. 
47, which is cited and adopted by Tindal, C). J., in the case of Lay- 
thoarp t;«. Bryant, is this : ^' Any act of the plaintiff from which 
the defendant derives a benefit or advantage, or any labor 
detriment, or inconvenience sustained by the plaintiff, provided such 
act is performed or such inconvenience suffered by the plaintiff, with 
the consent either express or implied, of the defendant " Can it 
be said here that if the person who reads this advertisement applies 
thrice daily, for such time as may seem to him tolerable, the carbolic 
smoke ball to his nostrils for a whole fortnight, he is doing nothing 
at all — that it is a mere act which is not to count toward consider- 
ation to support a promise (for the law does not require us to meas- 
ure the adequacy of the consideration). Inconvenience sustained by 
one party at the request of the other is enough to create a consider- 
ation. I think, therefore, that it is consideration enough that the 
plaintiff took the trouble of using the smoke ball. But I think also 
that the defendants received a benefit from this user, for the use of 
the smoke ball was contemplated by the defendants as being indirectly 
a benefit to them, because the use of the smoke balls would promote 
their sale. 

Then we were pressed with Gerhard vs. Bates. In Gerhard vs. 
Bates, which arose upon demurrer, the point upon which the action 
failed was that the plaintiff did not allege that the promise was made 
to the class of which alone the plaintiff was a member, and that 
therefore there was no privity between the plaintiffs and the defend- 
ant. Then Lord Campbell went on to give a second reason. If his 
first reason was not enough, and the plaintiff and the defendant 
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there had come together as contracting parties, and the only ques- 
tion was consideration, it seems to me Lord Campbell's reasoning 
would not have been soand. It is only to be supported by reading 
it as an additional reason for thinking that they had not come into 
the relation of contracting parties ; bnt, if so, the language was 
superfluous. The truth is, that if in that case you had found a 
contract between the parties there would have been no difficulty 
about consideration; but you could not find such a contract. Here, 
in the same way, if you once make up your mind that there was a 
promise made to this lady who is the plaintiff, as one of the public 
— a promise made to her that if she used the smoke ball three times 
daily for a fortnight and got the influenza, she should have £100, it 
seems to me that her using the smoke ball was sufficient consider- 
ation. I canhot picture to myself the view of the law on which the 
contrary could be held when you have once found who are the con- 
tracting parties. • If I say to a person, ** If you use such and such a 
medicine for a week I will give you £5," and he uses it, there is 
ample consideration for the promise. 

A. L. Smith, L. J. Lastly, it was said that there was no con- 
sideration, and that it was nudum pactum. Th^re are two consid- 
erations here. One is the consideration of the inconvenience of 
having to use this carbolic smoke ball for two weeks three times a 
day; and the other more important consideration is the money gain 
likely to accrue to the defendants by the enhanced sale of the smoke 
balls, by reason of the plaintiff's use of them. There is ample con- 
sideration to support this promise. I have only to add that as re- 
gards the policy and the wagering points, in my judgment, there is 
nothing in either of them. 

Appeal dismissed. 

Bead in connection with two following cases Presbyterian Church vs. KendAle, 121 
Iffass. 648. Presbyterian Soc. vs. Beach, 74 N. Y, 7i, Qlttlngs vs. Mahew, 6 Md. US. 
Troy Academy vs. Nelson, 21 Vt. 169. 

XIV. — Baker signed the following paper, viz. : ** We, the under- 
signed, hereby severally promise and agree to and with the Trustees 
of the First Presbyterian Church, in consideration of $1 to each of 
ns in hand paid and the agreements of each other in this contract 
contained, to pay on or before three years from the date hereof to 
said Trastees the sum set opposite to our respective names. The pur- 
pose of this subscription is to pay off the mortgage debt of $45,000." 
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The II recited was not paid. Baker snbscribed 15,000. He 
paid 12,000. Before paying the remainder he died. The TrasteeB- 
of the Church sned his execators for the balance. 

(See case of Presbyti^rian Church w. Cooper, 112 N. Y. 517. 

Same case L. 544, K 886.) 

XV. — The pastor of a church which was in debt to the amount 
of 115,000 requested Adams to make a contribution to help pay ofT 
the debt. Adams promised to contribute 12,500 in consideration 
that the pastor would secure subscriptions for the balance. The 
pastor made the effort and secured subscriptions for the requisite 
amount. Adams declined to pay and the trustees of the church 
brought an action against Adams on his promise to contribute 
$2,500. 

(See case of Roberts V8. Cobb, 103 N. Y. 600.) 

XVI. — A recovered judgment for $25 against B. B paid A $20 in 
consideration of A^s promise to satisfy the judgment before the Ist 
day of the next month. A failed to satisfy the judgment, and B- 
brought suit against A for breach of the contract, setting forth the 
above facts. A demurred on the ground that no consideration was- 
alleged for the promise. 

(See case of Reynolds vs. Pinhons Croke, Elizabeth 429. Same case, 
L. l&l, K. 893.) 

XVII. — A recovered judgment for $30 against B. B paid $25 on 
account of this judgment upon consideration of A's promise to pro- 
cure B a certain situation. A did not procure the situation, and B 
brought suit. A defended, claiming that there was no consideration 
for his promise. 

XVIII. — A was a plaintiff in an action which was on trial. B 
was an important witness for A, and had been duly served with & 
subpoena to attend. B, on the day he was to be examined, announced 
to A his immediate departure for Europe on important business. A 
urged B to stay and testify, and promised to pay him $1,000 in con- 
sideration of his remaining. In consideration of this promise B de- 
ferred his departure and testified in the action. A subsequently 
refused to pay the $1,000, and B brought his action against A for 
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that amoant, alleging the above facts. A demnrred on the gronnd 
that no consideration was alleged. 

(See case of Dodge vs. Styles, 26 Gono. 468.) 

XIX.-r-A father agreed to pay his daughter 11,000 upon consid- 
eration that she shoald stay at home and take care of her mother 
until she reached the age of twenty-one years. The daughter did 
as requested bat the father refused to pay the money. When the 
daughter was twenty one years old did a contract arise ? 

(See case of Bolton vs. Terpenny, 14 Weekly Dig. 683.) 

XX. — A was insolvent. B, his creditor, was about to carry 
through bankruptcy proceedings against him. 0, a friend of A, 
went to B and promised to pay him $1,000 in consideration of his 
promise to conduct the bankruptcy proceedings so as to injure A as 
little as possible. Was there a contract ? 

XXI. — A obtained an absolute divorce from his wife B without 
alimony. He was anxious that she should lead a pure and virtuous 
life thereafter and promised in consideration of her conducting her- 
self with sobriety, chastity and purity, he would pay her $100 per 
month so long as she so conducted herself. She did so conduct 
herself, but A did not pay her anything, and at the end of the 
year she brought an action for $1,200. Should she recover ? 

(See case of Dunton vs. Dun ton, 18 Victorian Law Reports 114. Same case 

K. 867.) 

XXII. — Stilk v8. Myrrick. 

In iHB Common Pleas, December 16, 1809. 

(2 Campbell 817.) 

This was an action for seaman's wages, on a voyage from London 
to the Baltic and back. 

By the ship's articles, executed before the commencement of the 
vojage, the plaintiff was to be paid at the rate of £5 a month ; and 
the principal question in the cause was, whether he was entitled to a 
higher rate of wages. In the course of the voyage two of the seaman 
deserted, and the captain, having in vain attempted to supply their 
places at Cronstadt, there entered into an agreement with the rest 
of the crew, that they should have the wages of the two who had de- 
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«erted equally divided among them if he could not procure two other 
hands at Gottenborgh. This was found impossible, and the ship 
was worked back to London by the plaintiff and eight more of the 
original crew, with whom the agreement had been made at Cron- 
stadt. 

Garrow for the defendant. 

Attorney General, contra. 

Lord Ellenborough. I think Harris vs, Watson was rightly 
•decided ; but I doubt whether the ground of public policy, upon 
which Lord Kenyon is stated to have proceeded, be the true prin- 
ciple on which the decision is to be supported. He»*e, I say the 
agreement is void for want of consideration. There was no con- 
sideration for the ulterior pay promised to the mariners who remained 
with the ship. Before they sailed from London they had undertaken 
to do all they could under all the emergencies of the voyage. They 
had sold all their services till the voyage should be completed. If 
they had been at liberty to quit the vessel at Oronstadt, the case 
would have been quite different ; or if the captain had capriciously 
<3ischarged the two men who were wanting, the others might not 
have been compelled to take the whole duty uon themselves, and 
their agreeing to do so might have been sufficient consideration for 
the promise of an advance of wages. But the desertion of a part 
of the cre^ is to be considered an emergency of the voyage as much 
as their death, and those who remain are bound by the terms of 
their original contract to exert themselves to the utmost to bring 
the ship in safety to her destined port Therefore, without looking 
to the policy of this agreement, I think it is void for want of con- 
sideration, and that the plaintiff can only recover at the rate of £5 
a month. 

Verdict accordingly. 

XXin. — Lattimore vs. Harsen. 

In the Supreme Court op New York, August, 1817. 

(14 Johnson 880.) 

This was a motion to set aside the report of referees. It appeared 
from the affidavits which were read that the plaintiffs entered into 
an agreement under seal dated November 14:th, 1815, with Jacob 
Harsen and the defendant, Cornelius Harsen, by which the former 
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in consideration of the sam of $900, agreed to open a cartway in 
Seventieth Street, in the city of New York, the dimensions and 
manner of which were stated in the agreement, and bound them- 
selves under the penalty of $250 to a performance on their part. 
Some time after the plaintiffs entered upon the performance they 
became dissatisfied with their agreement, and determined to leave oif 
the work, when the defendant, by parol, released them from their 
covenant, and promised them that if they would go on and com- 
plete the work and find materials he would pay them for their labor 
by the day. The plaintiffs had received more than the sum stipu- 
lated to be paid to them by the original agreement. The action 
was brought for the work and labor and materials found by the 
plaintiffs under the subsequent arrangement, and the referees re- 
ported the sum of $400.05 in favor of the plaintiffs. 

The case was submitted to the Court without argument. 

Per Curiam. The only question that can arise in the case i& 
whether there was evidence of a contract between the plaintiff and 
the present defendant to perform the services for which this suit is 
brought. From the evidence it appears that a written contract had 
been entered into between the plaintiffs and the defendant, together 
with his father, Jacob Harsen, for the performance of the same 
work, and that after some part of it was done the plaintiffs became 
dissatisfied with their contract, and determined to abandon it. The 
defendant then agreed if they would go on and complete the work 
he would pay them by the day for such service and the materials 
found without reference to the written contract. 

This is the allegation on the part of the plaintiffs, and which 
the evidence will very fairly support If the contract is made out 
there can be no reason why it should not be considered binding on 
the defendant By the former contract the plaintiffs subjected 
themselves to a certain penalty for the non-fufilment, and if they 
chose to incur this penalty they had a right to do so, and notice of 
such intention was given to the defendant, upon which he entered 
into the new arrangement Here was a sufficient consideration for 
this promise ; all payments made on the former contract have been 
allowed, and .perfect justice appears to have been done by the- 
referees, and no rules or principles of law have been infringed* 
The motion to set aside the report, therefore, ought to be denied. 

Motion denied. 
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XXIV. — In Ferterman vs. Parker, 10 Ind. 474, the plaintiff con- 
tracted to pnt in operation a sa v-mill for the defendant for 1 1 00, part 
of which was paid at the time. The plaintiff afterward refused 
to go on with the work, becanse the price was too low, and defend- 
ant then sent plaintiff word to do the work and he would pay what 
was right The plaintiff did the work and sned for his com. 
pensation. The Court say: *'0n the part of the plaintiff it is in- 
43i8ted that, although the first contract was not rescinded, yet the 
parties were at liberty to vary it. There is no doubt of this propo- 
sition; but it will be recollected that the variation of a contract is 
sa much a matter of contract as the original agreement, it equally 
requires the concurrence of intention in the parties, it cannot be 
varied at the mere will and pleasure of either. But in what was the 
•contract varied; not in the work to be done, that was not altered in 
the slightest manner; the plaintiff came under no new obligation, 
he was to do the same work he had previously bound himself to do. 
It was varied, says the plaintiff, in this, that the defendant promised 
to give an additional 150 if he would build the mill. L<et it be ad- 
mitted that the defendant, under the circumstances, had, in so many 
words, promised the plaintiff that he would give him t50 more, or 
ti50 for building the mill, would that have been in law a valid 
promise ? I concur in the opinion that it would not. A considera- 
tion is an essential ingredient to the legal existence of every simple 
contract This consideration consists, as defined by Mr. Smith, in 
his Treatise on Contracts, p. 87, to be **any benefit to the person 
making the promise, or any loss, trouble, or inconvenience to, or 
charge upon, the person to whom it is made.*' The case states that 
the IIOO originally promised had been paid by the defendant, and 
the controversy is for the $50 under the alleged promise. What 
loss, trouble, or inconvenience, or charge resulted to the plaintiff by 
his executing the work ? He was bound to build the mill by his 
original contract, and he was to do and did nothing more. What 
benefit was to result to the defendant by the promise to pay the ad- 
ditional $50 ? None whatever. He was to receive from the plain- 
tiff precisely the same quantum of work without it as with it. The 
promise, therefore, if made, was purely a nudum pactum^ not bind- 
ing in law, however it may be so in honor and conscience." 

Takon from the oplnton of Day J. in Ayree w. C. R. I. & P. R. Co. fi8 Iowa Beport. 
478. Same case K. 140. ^* 
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XXV — Yakdebbilt vs. Schrbteb. 

Ik the Ooubt op Appeals of New York, March, 1883. 

(91 New York 892.) 

Namfw of ooansel and portions of opinion not relating to the qaeetlon of oonsldenb- 
'ilon omitted. 

Appeal from jodgment of the General Term of the Sapreme 
Gonrt, in the 6r8t judical department, entered upon an order made 
Jane Ist, 1880, which reversed a jndgment in favor of plaintiff, 
entered upon a decision of the Conrt on trial at a Special Term and 
dismissed the complaint (Reported below, 21 Hun, 537.) 

The nature of the action and the material facts are stated in the 
opinion. 

Rcoer, C. J. This was an action to foreclose a mortgage for 
45,000 given September 5th, lb73, by one James Dunseith and 
wife to John Schrejer, and by him assigned to the plaintiff on May 
6th, 1874. 

Schreyer was made a party defendant, and it was sought to 
•charge him with the payment of any deficiency that might arise 
npon a sale of the mortgaged premises, upon the ground that he had 
guaranteed the payment of the mortgage debt. 

Schreyer answered, and aft«r admitting the assignment and the 
guaranty of payment Alleged by way of defence, that on February 
2nd, 1^74, the plaintiff entered into a contract with George Geb« 
hard and Matthew h. Ritchie for the erection by him of certain 
buildings for them upon certain lots in the city of New York, for 
which he was to receive 18,175, to be paid as follows: *^ When the 
said houses are topped out, a payment of 15,000 by assigilment of a 
bond and mortgage held by John Schreyer on the property of Anna 
Maria Schreyer, No. 350 West Forty-second Street, New York City," 
and the balance, amonnting to 93,175, when the houses should be 
fully completed. Vanderbilt commenced performance of his contract 
and continued until he be^'ame entitled to the assignment of the 
$5, (K)0 mortgage. Schreyer thereupon offered to assign it to the 
plaintiff, but the latter refused to accept an assignment unless 
Schreyer would also guarantee payment. The defendant refused to 
•do this, and Vanderbilt then suspended work npon the buildings for 
About two months. The defendant then under protest, and believ- 
ing as he alleges, that he was acting under compulsion, executed the 
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assignment with the guaranty in question. The plaintiff then com- 
pleted his contract and received the balance of the consideration. 
The answer farther states '' that it was neither nnder said contract 
or otherwise made a condition of the plaintiff 's accepting the assign- 
ment of said mortgage that this defendant or any other person 
shonid guarantee the payment thereof," and farther ^' that no con- 
sideration ever passed to him or his principals for snch gnaranty, 
and the same was and is nail and void." 

Upon the trial of the action at Special Term the plaintiff pro- 
duced and proved the mortgage in question and also an assign- 
ment from defendant to plaintiff in the usual form, but contain- 
ing the following clause: ''And I hereby guarantee the pay- 
ment of said bond and mortgage for $5,000 and interest'* from 
May 5tb, 1874, by due foreclosure and sale." The assignment 
and guaranty were sealed and executed in the presence of & 
subscribiug witness. The plaintiff thereupon rested, and the de- 
fendant offered to prove in substance the facts alleged in his answer^ 
which offer was objected to and excluded upon the ground that such 
answer did not set up facts constituting a defence. The defendant 
excepted to such ruling. The court thereupon held that said guar- 
anty was absolute, and ordered judgment against Schreyer for the 
deficiency which had previously been ascertained by a sale of the 
premises. An appeal was taken to the General Term, which re- 
versed the judgment and directed a dismissal of the complaint upon 
the ground that Schreyer was improperly made a defendant, be- 
cause the guaranty in question was in effect a guaranty of collection 
only, and that no right of action arose thereon until after the amount 
of the deficiency had been ascertained by a judicial sale of the mort- 
gaged premises. 

We differ in our conclusion from that reached by both of the 
courts below. 

A more serious question, however, arises under the exception 
taken to the rulings of the Special Term excluding the evidence 
offered by the defendant to prove the facts stated in his answer, 
showing that the guaranty was without consideration. 

In considering this question the allegations in the answer must 
be assumed to be true, and that the defendant would have proved 
them if he had not been precluded by the rulings of the Court from 
doing so. The answer, while perhaps inartificially drawn, certainly 
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alleged all of the facts necessary to show that neither Oebhardt 
and Ritchie, nor the defendant, had received any consideration for 
the guaranty in question. This he should have been allowed to 
prove. The production of the assignment in evidence, purporting 
to be executed '*for value received," and being under seal was ^n'ma 
facie evidence only of a valuable consideration. It was not conclu- 
sive and could be disproved if it was in the defendant's power to do 
so. (3 B. S. [6th ed.l 672, § 124; Bookstaver v%, Jayne, 60 N. 
T. 146; Anthony vs. Harrison, L4 Hun, 198; affirmed in this 
Court, 74 N. Y. 613.) 

The incorporation of this guaranty into the assignment for which 
there was a consideration does not affect the question. It was not 
essential to the assignment, and was, so far as its legal effect was 
concerned, a separate instrument, and must be supported upon a 
sufficient consideration or treated as nudum pactum. 

It is quite clear that the plaintiff had no right to demand this 
guaranty by the terms of his original contract with Gebhardt and 
Bitchie. That was satisfied by a mere naked transfer of his inter- 
est in the mortgage. 

It was held in Van Eps v%, Schenectady (12 Johns. 436) that an 
agreement to execute a deed of lands was satisfied by the execution 
of a deed, without warranty or covenants. So it has been held that 
a party has no right to impose any conditions to the performance of 
a contract, except those contained in the contract itself. (Brown's 
Water Furnace Co. vs, French, 34 How. Pr. 94.) It being clear 
that Vanderbilt had no legal right to require, as a condition to the 
fulfilment of bis contract, the performance of an act not required by 
the contract, it is difficult to see what benefit he has bestowed or 
what inconvenience he has suffered in return for the undertaking 
assumed by the defendant. He promises to do only that which he 
was before legally bound to perform. Even though it lay in his 
power to refuse to perform his contract, he could do this only upon 
paying the other party the damages occasioned by his uon- perform- 
ance, and that in contemplatipn of law would be equivalent ta 
performance. He had no legal or moral right to refuse to perform 
the obligation of the contract into which he had upon a good con- 
sideration voluntarily entered. 

There is no evidence in support of a claim that this guaranty was 
given as a compromise of any dispute arising with reference to the 
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obligations of the plaintiff under his contract with Oebhardt and 
Ritchie. The case is not, therefore, brought within the cases in 
which a promise has been npheld on the theory that it was made in 
settlement of a controversy over disputed claims. The authorities 
seem quite uniformly to show the inadequacy of the consideration 
alleged for the guaranty in question. In Geer vs. Archer (2 Barb. 
420), the defendant visited the plaintiff to pay her an instalment 
upon a mortgage given by him a few weeks before on a purchase of 
land. She complained that she had not received the fair value of 
her land upon such purchase. The defendant offered to give her 
his note for $200 to satisfy her complaints. She replied that she 
would be satisfied with that, whereupon the note in question was 
given. It was held that this note was void for want of considera- 
tion. So where land was sold and described in the deed as contain- 
ing a certain quantity, and a deficiency was afterwards discovered, it 
was held that there was no obligation on the grantor to compensate 
the grantee for such deficiency, and a promise to pay the same was 
without consideration. (Smith vs. Ware, 13 Johns. 257; Ehle t;«. 
Judson, 24 Wend. 97.) 

Pollock states the rule as follows: That '* neither the promise to 
do a thing, nor the actual doing of it, will be a good consideration if 
it is a thing which the party is bound to do by the general law, or 
by a subsisting contract with the other party." (Pollock on Princi- 
ples of Contracts, 161; Crosby vs. Wood, 6 N. Y. 369; Deacon vs. 
Oridley, 15 C. B. 295.) "Nor is the performance of that which 
the party was under a previous valid, legal obligation to do a suffi- 
cient consideration for a new contract. " (2 Parsons on Contracts, 
437.) When certain sailors had signed articles to complete a voy- 
age, but at an intermediate port refused to go on, and the captain 
thereupon promised to pay them increased wages, it was held that 
the promise was without consideration. (Bartlett i;«. Wyman, 14 
Johns. 260.) A firm having a contract to build a railroad found 
the contract unprofitable, whereupon the railroad company promised 
if they would go on and complete the contract they would repay to 
the contractors all of the obligations which they had or would incur 
in consequence of their completion of the work. Held no consid- 
eration. (Ayres vs. The C, R. I. & P. R. Co., 52 Iowa, 478.) 

When a mortgagor, as a condition to the payment of his mortgage, 
exacted from the mortgagee an obligation that he would procure the 
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cancellation of a certain oatstanding bond executed by the mortga- 
gor, or pay him the sum of $100, said bond being given to indem- 
nify against some apparent incumbrance, it was held, that it not 
being shown that there was any incambrance existing against the 
land, the obligation was without consideration. (Conover vs. Still- 
well, 34 N. J. L. 54.) When the plaintiff agreed to enter the mili- 
tary service of the United States to the credit of the town of Tobin 
for $100, and on arriving at the place of enlistment, being offered 
an advanced price by others, refused to perform unless they would 
pay him $230 additional, held that an obligation to pay him the ad- 
ditional amount was void for want of consideration. (Eeynolds vs. 
Nugent, 25 Ind. 328.) A sailor signed articles for a voyage to Mel- 
bourne and home at £3 per month ; several of the crew deserted at 
Melbourne. The captain, to induce plaintiff to remain, signed 
fresh articles for six pounds per month. Held no consideration for 
the promise. (Harris vs. Garter, 3 Ellis & Blackburn, 559 ; to same 
effect Stilk vs. Myrick, 2 Gamp. 317.) When defendants gave 
plaintiff's notes to provide funds to take up obligation, which plain- 
tiff had previously contracted to pay, held on consideration. (Mal- 
lalieu vs. Hodgson, 16 Ad. & El. [N. S.] 689.) A promise to pay 
an attorney additional compensation to attend as a witness, after he 
had been duly subpoenaed, is without consideration. The attorney 
did nothing except what he was legally b(»und to do. (Smithett vs. 
Blythe, 1 Barn. & Ad. 514.) 

It would doubtless be competent for parties to cancel an existing 
contract and make a new one to complete the same work at a differ- 
ent rate of compensation, but it seems that it would be essential to 
its validity that there should be a valid cancellation of the original 
contract. Such was the case of Lattimore vs. Harsen (14 Johns. 330). 

It necessarily follows from these authorities that the plaintiff had 
no right to impose, as a condition to the performance of his con- 
tract, that the payment of said mortgage should be .guaranteed. 
Although the defendant was not a party to the original contract, and 
the consideration and contract between him, Gebhardt and Bitchie 
does not appear, yet we must assume that he acted at the request of 
Qebhardt and Ritchie and was required only by such contract to ex- 
ecute such an assigumeut as Gebhardt and Ritchie had contracted to 
give. The answer at all events sets up that he received no consid- 
eration from any one for the guaranty sued upon. 
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The answer also alleges that the sole consideration received for 
this guaranty was the performance by the plaintiff of his contract 
with Oebhardt and Ritchie. 

We think this answer sets forth a defence to the action, and inas- 
much as the defendant has been erroneoasly deprived of the oppor- 
tunity of proving it, if in his power to do so, that a new trial should 
be ordered. 

The judgment, therefore, of the General Term dismissing the 
complaint should be reversed, and its order reversing the judgment 
ordered against the defendant at Circuit affirmed, and a new trial 
ordered, with costs to abide the event. 

All concur, except Andrews and Danforth, JJ., not voting. 

Judgment accordingly. 

XXVI. — King vs. Duluth, M. & N. Railway Co. 

In the Supreme Court of Minnesota, June 28, 1895. 

(61 Minnesota 482.) 

Appeal by defendant from an order of the District Court for St. 
Louis County, Ensign, J., overruling a demurrer to both causes of 
action in the complaint. Beversed as to the first cause of action. 
Affirmed as to the second cause of action. 

Joseph B, Cotton and George Welwoud Murray for appellant. 

/. L. Washburn and L, E. Judson^ Jr.y for respondent. 

Start, C. J.* This is an action brought by the plaintiff, as sur- 
viving partner of the firm of Wolf & King, to recover a balance 
claimed to be due for the construction of a portion of the defend- 
ant's line of railway. The complaint alleges two supposed causes of 
action, to each of which the defendant demurred on the ground that 
neither states facts constituting a cause of action. From an order 
overruling the demurrer the defendant appealed. 

1. The complaint for a first cause of action alleges, among other 
things, substantially, that in January, 1893, the firm of Wolf & 
King entered into three written contracts with the president and rep- 
resentative of the defendant for the grading, clearing, grubbing, 
and construction of the roadbed of its railway for a certain stipu- 
lated price for each of the general items of work and labor to be per- 
formed; that the firm entered upon the performance of such con- 

* Buck, J., took no part. 
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tracts, bat in the latter part of February, 1893, in the course of 
sach performance, unforeseen difficulties of construction, involving 
unexpected expenses, and such as were not anticipated by the parties 
to the contracts, were encountered. That the firm of Wolf & King 
found that by reason of such difficulties it would be impossible to 
complete the contracts within the time agreed upon without employ- 
ing an additional and an unusual force of men and means, and at a 
lo^ of not less than $40,000 to them, and consequently they notified 
the representative of the defendant th(^ they would be unable to go 
forward with the contracts, and unablBtO t^crmplete or prosecute the 
work. Thereupon such representative entered' into an agreement 
with them modifying the written contracts, WKo'reBy he agreed that 
if they would " go forward and prosecute the said work of construc- 
tion, and complete said contract," he would pay or c&ase'fo be paid 
to them an additional consideration therefor, up to the* toll /extent 
of the cost of the work, so that they should not be compellecT to'do 
the work at a loss to themselves ; that in consideration of such prom-* 
ise they agreed to forward the work rapidly, and force the same to* 
completion, in the manner provided in the specifications for such 
work, and referred to in such contracts. That in reliance upon the 
agreement modifying the former contracts, and in reliance upon such 
former contracts, they did prosecute and complete the work in ac- 
cordance with the contracts as so modified by the oral agreement, to 
the satisfaction of all parties in interest. That such contracts and 
the oral contract modifying them were duly ratified by the defend- 
ant, and that the actual cost of such construction was not less than 
$30,000 in excess of the stipulated amount provided for in the origi- 
nal written contracts. 

It is claimed by appellant that the complaint shows no considera- 
tion for the alleged promise to pay extra compensation for the work ; 
that it is at best simply a promise to pay the contractors an addi- 
tional compensation if they would do that which they were already 
legally bound to do. The general rule is that a promise of a party 
to a contract to do, or the doing of that which he is already under 
a legal obligation to do by the terms of the contract, is not a valid 
consideration to support the promise of the other party to pay an 
additional compensation for such performance. 1 Ghitty, Cont. 60; 
Pollock, Cont. 176 (161); Leake, Cont. 621. In other words, a 
promise by one party to a subsisting contract to the opposite party 
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to prevent a breach of the contract on his part is withont considera- 
tion. The following cases sustain and illastrate the practical appli- 
cation of the rule: Ajers vs. Chicago, R I. & P. R. Co., 62 Iowa, 
478, 3 N. W. 522; McCarty vs. Hampton B. Ass'n; 61 Iowa, 287, 
16 N. W. 114; Lingenfelder v^. Wainwright B. Co., 103 Mo. 578, 
15 S. W. 844; Vanderbilt vs. Schreyer, 91 N. Y. 392; Reynolds w. 
Nngent, 25 Ind. 328; Robinsgn- V5?. Jewett, 116 N. Y. 40, 22 N. 
E. 224; Wimervj?. Worth Wv,*ld4 Pa. St. 317. 

If the allegations of ^^];i^*p*9hiplaint, when taken together, are m 
legal effect simply tba]t {fae^ contractors, finding by the test of experi- 
ence in the prosQcfiiti^p of the work that they had agreed to do that 
which involve<{ Wireater expenditure of money than they calculated 
upon, th^jb tlvBy*Iiad made a losing contract, and thereupon notified 
the 9gpA8ijfete*party that they were unable to proceed with the work, 
aQ^**be« promised them extra compensation if they would perform 
.•*\th0ii^ con tract, the case is within the rule stated, and the demurrer 
/. :(ldght to have been sustained as to the first cause of action. 

It is claimed, however, by the respondent, that such is not the 
proper construction of the complaint, and that its allegations bring 
the case within the rule adopted in several States, and at least ap- 
proved in our own, to the effect that if one party to a contract re- 
fuses to perform his part of it unless promised some further pay or 
benefit than the contract provides, and such promise is made by the 
other party, it is supported by a valid consideration, for the making 
of the new promise shows a rescission of the original contract and 
the substitution of another. In other words, that the party, by re- 
fusing to perform his contract, thereby subjects himself to an action 
for damages, and the opposite party has his election to bring an ac- 
tion for the recovery of such damages or to accede to the demands 
of his adversary and make the promise; and if he does so it is a re- 
linquishment of the original contract and the substitution of a new 
one. Manroe vs. Perkins, 9 Pick. 298; Bryant vs. Lord, 19 Minn. 
342 (396); Moore vs. Detroit L. Works, 14 Mich. 266; Goebel vs. 
Linn, 47 Mich. 489, 11 N. W. 284; Rogers v*. Rogers, 139 Masa 
440, 1 N. E. 122. 

The doctrine of these cases as it is frequently applied does not 
commend itself either to our judgment or our sense of justice, for 
where the refusal to perform and the promise to pay extra compen- 
sation for performance of the contract are one transaction, and there 



Sec. II. a] CONSIDERATION 108 

are no exceptional circumstances making it equitable that an in- 
creased compensation should be demanded and paid, no amonnt of 
astate reasoning can change the plain fact that the party who refuses 
to perform, and thereby coercea a promise from the other party to 
the contract to pay him an increased compensation for doing that 
which he is legally bound to do, takes an unjustifiable advantage of 
the necessities of the other party. To hold, under such circum- 
stances, that the party making the promise for extra compensation 
is presumed to have voluntarily elected to relinquish and abandon 
all of his rights under the original contract, and to substitute there- 
for the new or modi6ed agreement, is to wholly disregard the natural 
inference to be drawn from the transaction, and invite parties to 
repudiate their contract obligations whenever they t>an gain thereby. 
There can be no legal presumption that such a transaction is a 
voluntary rescission or modification of the original contract, for the 
natural inference to be drawn from it is otherwise in the absence of 
any equitable considerations justifying the demand for extra pay. 
In such a case the obvious inference is that the party so refusing to 
perform his contract is seeking to take advantage of the necessities 
of the other party to force from him a promise to pay a further sum 
for that which he is already legally entitled to receive. Surely it 
would be a travesty on justice to hold that the party so making the 
promise for extra pay was estopped from asserting that the promise 
was without consideration. A party cannot lay the foundation of 
an estoppel by his own wrong. If it be conceded that by the new 
promise the party obtains that which he could not compel — viz. , a 
specific performance of the contract by the other party — still the fact 
remains that the one party has obtained thereby only that which he 
was legally entitled to receive, and the other party has done only 
that which he was legally bound to do. How, then, can it be said 
that the legal rights or obligations of the party are changed by the 
new promise? It is entirely competent for the parties to a contract 
to modify or to waive their rights under it, and ingraft new terms 
upon it, and in such a case the promise of one party is the consid- 
eration for that of the other; but where the promise to the one is 
simply a repetition of a subsisting legal promise there can be no con- 
sideration for the promise of the other party, and there is no war- 
rant for inferring that the parties have voluntarily rescinded or 
modified their contract. 
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Bat where the party refusing to complete his contract does so by 
reason of some unforeseen and substantial difficulties in the perform- 
ance of the contract, which were not known or anticipated by the 
parties when the contract was entered into, and which cast upon him 
an additional burden not contemplated by the parties, and the op- 
posite party promises him extra pay or benefits if he will complete 
his contract, and he so promises, the promise to pay is supported by 
a valid consideration. In such a case the natural inference arising 
from the transaction, if unmodified by any equitable considerations, 
is rebutted, and the presumption arises that by the voluntary and 
mutual promises of the parties their respective rights and obliga- 
tions under the original contract are waived, and those of the new 
or modified contract substituted for them. Cases of this character 
form an exception to the general rule that a promise to do that which 
a party is already legally bound to do is not a sufficient consideration 
to support a promise by the other party to the contract to give the 
former an additional compensation or benefit. 1 Whart. Gont. 
§500. 

On the other hand, where no unforeseen additional burdens have 
been cast upon a party refusing to perform his contract, which make 
his refusal to perform, unless promised further pay, equitable, and 
such refusal and promise of extra pay are all one transaction, the 
promise of farther compensation is without consideration, and the 
case falls within the general rule, and the promise cannot be legally 
enforced, althongh the other party has completed his contract in re- 
liance upon it. This proposition, in our opinion, is correct on 
principle and supported by the weight of authority. 

What unforeseen difficulties and burdens will make a party's re- 
fusal to go forward with his contract equitable, so as to take the 
case out of the general rule and bring it within the exception, must 
depend upon the facts of each particular case. They must be sub- 
stantial, unforeseen, and not within the contemplation of the parties 
when the contract was made. They need not be such as would le- 
gally justify the party in his refusal to perform his contract, unless 
promised extra pay, or to justify a court of equity in relieving him 
from the contract; for they are sufficient if they are of such a char- 
acter as to render the party's demand for extra pay manifestly fair, 
80 as to rebut all inference that he is seeking to be relieved from an 
unsatisfactory contract, or to take advantage of the necessities of the 
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opposite party to coerce from him a promise for further compensa- 
tion. Inadeqaacy of the contract price, which is the resalt of an 
error of judgment, and not of some excusable mistake of fact, is not 
sufficient. 

The cases of Meech vs. City of Buffalo, 29 N. Y. 198, where the 
unforeseen difficulty in the execution of the contract was quicksand, 
in place of expected ordinary earth excavation, and Michaud vs. 
MacGregor, supra^ p. 198, 63 N. W. 479, where the unforeseen ob- 
stacles were rocks below the surface of the lots to be excavated, which 
did not naturally belong there, but were placed there by a third 
party, and of the existence of which both parties to the contract 
were ignorant when the contract w^as made, are illustrations of what 
unforeseen difficulties will take a case out of the general rule. 

Do the allegations of fact contained in plaintiff's first alleged 
cause of action bring his case within the exception? Clearly not; 
for eliminating all conclusions, and considering only the facts al- 
leged, there is nothing to make the case exceptional, other than the 
general statement that the season was so extraordinary that in order 
to do the stipulated work it would require great and unusual ex- 
pense, involving a large use of powder and extra time and labor for 
the purpose of blasting out the frozen earth and other material which 
was encountered. What the character of this material was we are 
not told, or what the other extraordinary conditions of the ground 
were. The Court will take judicial knowledge of the fact that fro- 
zen ground on the Missabe Range, where the work was to be per- 
formed, in the month of February, is not unusual or extraordinary. 
It was a matter which must have been anticipated by the parties, 
and taken into consideration by them when this contract was made. 
The most that can be claimed from the allegations of the complaint 
is that the contractors had made a losing bargain, and refused to 
complete their contract, and the defendant, by its representative, 
promised them that if they would go forward and complete their 
contract it would pay them an additional compensation, so that the 
total compensation should be equal to the actual cost of the work. 

2. The second cause of action is supported by a different and a 
valid consideration. It fairly appears from the allegations of the 
complaint as to this/Cause of action that the defendant, by changing 
its line and by its defaults, had so far delayed the work of construc- 
tion as to legally excuse the contractors from their obligation to 
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complete the work within the time originally agreed npon, and that 
to ezecnte the work within such time woald involve an additional 
expense. Thereupon, in consideration of their waiving the defaults 
and the delays occasioned by the defendant, and promising to com- 
plete the work in time, so that it could secare the bonds, it prom- 
ised to pay or give to them the extra compensation. This was a< 
legal consideration for sach promise, and the allegations of the sec- 
ond general sab-division of the complaint state a caase of action. 

So mnch of the order appealed from as overruled the defendant's 
demurrer to the supposed first cause of action in the plaintifiTs com- 
plaint must be reversed, and as to so much of it as overruled the 
demurrer to the second cause of action it must be affirmed, and the 
case remanded to the District Court of the county of St. Ijouis with 
the direction to modify the order appealed from so as to sustain the 
demurrer as to the first cause of action, with or without leave to the 
plaintiff to amend, as such Court may deem to be just 

So ordered. 

XXVII. — A owes B $1,000, and B is about to bring suit. A 
promises that if B will agree to extend the time of payment six 
months he will at once pay $250 on account of the $1,000. B is 
anxious to have some money at once, and agrees to extend the time 
six months, npon which A pays the $250. 1'he same day B brings 
suit against A for the balance of $750. A defends by setting up in 
his answer the agreement to extend time of payment six months. 

Demurrer to this answer — should it be sustained ? 

XXVIII. — A owes B $1,000. A's property is so tied up and con- 
cealed that B knows a judgment would be worthless. A offers to pay 
B $400 if B will agree to give up the claim. Upon consideration of 
the payment of $400, which A then pays, B agrees to forego and 
give up the remainder. B at once begins suit for the remaining 
$600, and A sets up the agreement as a defense. Judgment for A 
or B? 

XXIX. — K owes B $6,400, but has no money or property of any 
kind, and therefore cannot pay the debt. K stated to B that he 
could borrow $3,500 from friends if the payment of that amount 
would be accepted in full payment of the debt. B acquiesced in this 
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proposal and promised to take $3,500 as full payment in considera- 
tion that K would borrow the $3,500, as suggested. K took much 
trouble to collect this amount from his friends who loaned it to him 
upon the understanding that he was to be entirely cleared of his 
debt to B. He paid the $3,500 upon B's promise that he took it in 
settlement of the entire debt. Subsequently B brought an action 
for the balance of $2,900. K sets up B's promise in defense. Is 
the defense yalid ? 

(See Bunge i». Koop 48 N. Y. 225.) 

XXX. — A owed B $10,000 secured by bond and mortgage at 6 
per cent. When the bond matured B proposed to extend the time of 
payment three years. A acquiesced and they then exchanged 
promises. B promised to continue the bond and mortgage for three 
years and A promised not to pay the amount for three years. Was 
this a contract ? 

(See KellogR vs, Olmstead 25 N. T. 189.) 

XXXI. — In a civil action A caused the arrest and imprisonment 
of B. The arrest and imprisonment were illegal. 

While B was in prison, B*s father, being anxious that he should 
be released, promised A to pay $1,000 if he would consent to the 
discharge of B. A, relying npon this promise, consented to the 
discharge of B. 

A now sues B*s father for the $1,000. 

Read Smith v«. Monteith 18 Meeson and Welsby 426. Same case L. 225. K. 404. 
HerrinsT m. r> rWI, 8 DowUng's Practice Cases 604. Same Case L. 8^ K. 401. Atkinson 
vs. Settree, WiUes 482. Same case L. 196, K. 480. 

xxxii. — t0lhurstv5. powers. 

In the Court of Appeals of New York, June 7, 1892. 

(133 New York Reports 460.) 

Appeal from judgment of the General Term of the Supreme 
Court in the third judicial department, entered upon an order made 
July llth, 1891, which affirmed a judgment in favor of defendant, 
entered upon the report of a referee. 

This action was brought to recover a balance of an account origi- 
nally due plaintiffs from one Clinton M. Ball for services in the con- 
struction and fitting of a dynamo and other electrical appliances, 
which it was claimed defendant had agreed to pay. 
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The facts, so far as material, are stated in the opinion. 

Nelson Davenport for appellants. 

Frank S. Black for respondent. 

Pinch, J. We agree with the prevailing opinion of the General 
Term that there was no consideration to support the promise of 
Powers to pay Ball's debt to the plaintiffs. The latter originally 
constrncted a dynamo, for which Ball became indebted to them, and 
after all payments he remained so indebted when the machine was 
ready for delivery. The builders, of coarse, had a lien upon it for 
the unpaid balance, but waived and lost their lien by a delivery to 
Ball without payment. He, being then the owner and holding the 
title free from any incumbrance, sold the dynamo to Crane on a 
contract apparently contingent upon the successfal working of the 
machine. It did not work successfully, and was sent back to plain- 
tiffs to be altered with a view of correcting its imperfections. At 
this point occurred the first intervention of the defendant Powers. 
He had not then obtained, so far as the case shows, any interest in 
the machine, and the complete title was either in Crane or Ball or 
in both; but when the plaintiffs hesitated about entering upon the 
new work until their charges for it should be made secure, Powers 
agreed to pay them. The true character of that promise is immate- 
rial, for when the work was done Powers did pay according to his 
contract Thereafter Ball and Powers requiring a delivery of the 
dynamo, the plaintiffs undertook or threatened to retain the posses- 
sion till the original debt should be paid. That they had no right 
to do. Their primary lien was lost by the delivery, and they ac- 
quired no new one by reason of the repairs which were paid for. 
Sach refusal to surrender the possession was an absolute wrong with- 
out any color of right about it. After demand their refusal was a 
trespass, and according to their own evidence the sole consideration 
for the promise which they claim that Powers made to pay the old 
debt of Ball was their surrender of possession. To that they were 
already bound, and parted with nothing by the surrender. They 
gave up no right which they had against any one, but extorted the 
promise by a threat of what would have been, if executed, a wrong- 
ful conversion. Doing what they were already bound to do fur- 
nished no consideration for the promise. 

is said, however, that Ball made no demand, and until he did 
the plaintiffs were not bound to deliver the possession, and that* the 
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delivery was to Powers and not to Ball. But there was certainly a re- 
qaest to ship the machine, and so part with the possession, and both 
the request and the shipment were with the concarrence of Ball. It 
was that very reqaest that brought np the subject of the old debt, 
and Ball stood by, plainly assenting, at least by omitting any dissent 
or objection. The shipment to Powers by name made it none the 
less a delivery to Ball, whose concarrence is explicitly foand. Sore- 
ly, after what happened, the latter conld not have maintained an 
action for conversion on the ground that there had been no delivery 
to him. The undisputed fact is that the plaintiffs were seeking to 
withhold a delivery to the owner without the least right of refusal. 
There was no harm to plaintiffs and no benefit conferred on Powere. 
The former parted with nothing of their own, and the latter gained 
nothing, for the shipment to him was a delivery to Bail, the owner, 
since made with his concurrence, and Powers obtained no right or 
interest in the property as the result of the delivery. He simply 
took it, if he took at all, which is doabtful, as the agent or bailee of 
the owner, and acquired no right in it until a later period. Until 
the mortgage made subsequently, his advances for repairs constituted 
only an unsecured debt against Ball. The turning point of the ap- 
pellant's argument is the unwarranted assumption that the plaintiffs 
agreed to deliver, and did deliver, the dynamo to one whom they 
knew not to be the owner without the assent of Ball, who was the 
owner, but who, nevertheless, stood by and made no objection. No 
fair construction of the evidence will sustain the appellant's theory. 

The judgment should be affirmed with costs. 

All concur. 

Judgment affirmed. 



Myrick, J. The defendants executed an agreement in writing 
to pay moneys to any person furnishing evidence which would lead 
to the conviction of persons implicated in the commission of a 
crime. The agreement was delivered to the plaintiff. It contained 
a clause agreeing to pay plaintiff certain expenses in investigating 
the matter of the offence. The plaintiff rendered services in regard 
to discovering evidence and causing the same to be produced at the 
trial. The plaintiff was deputy sheriff of Los Angeles County, and 
the offence was committed and the trial had iu another county. 



110 CONSIDERATION [Chap. I. 

Ajb the plaintiff had no legal dnty to perform, by virtue of his of- 
fice of depity sheriff, in regard to discovering the evidence and 
causing it to be produced, having no writ to execute, and the offence 
having been committed and the trial had out of his county, we do 
not think the policy of the law forbade his receiving the compensa- 
tion. It was not compensation for the performance of any duty en- 
joined upon him by law. 

(Opinion in Harris vs. More 70 Calif omia 502.) 



XXXIII. — England vs, Davidson. 

In the Queen's Bench, May 5, 1840. 

(11 Adolphus & Ellis 866.) 
Assumpsit. The decoration stated that heretofore, to wit, etc., 
the defendant caused to be published a certain handbill, placard, or 
advertisement, headed '* Fifty pounds reward;" whereby, after re- 
citing that, late on the night of, etc. , the mansion house of defend- 
ant, at, etc., was feloniously entered by three men, who effected 
their escape, that two men had been taken into custody on suspicion 
of having been concerned in the felony, and that a third, supposed 
to belong to the gang, had been traced to Carlisle, and was of the 
following description, etc., the defendant did promise and under- 
take that whoever would give such information as should lead to the 
conviction of the offender or offenders should receive the above re- 
ward; that plaintiff, confiding, etc., did afterward, to wit, on, etc., 
gave such information as led to the conviction of one of the said of- 
fenders, to wit, one David Robson; and that afterward, to wit, at 
the assizes for Northumberland, David Eobson, who was guilty of 
the said offence, to wit, the feloniously entering, etc., was in due 
course of law convicted of the said offence of feloniously entering, 
etc., in consequence of such information so given by plaintiff; of all 
which said several premises defendant afterward, to wit, on, etc., had 
notice, and was then requested by plaintiff to pay him the said sum 
of £50; and defendant afterward, to wit, on, etc., in consideration 
of the premises, then promised plaintiff to pay him the sum of £50; 
breach, that, although defendant, in part performance of his said 
promise and undertaking, to wit, on, etc., did pay to plaintiff the 
sum of £5 5«., in part payment of the said sum of £50, yet, etc. 
(breach, non-payment of the residue). 
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Third plea. That heretofore, and long before and at the time 
when the honse of defendant was so feloniously entered, and con- 
tinnally from thence hitherto, plaintiff was, and now is, a constable 
and police ofScer of the district where the said house of defendant is 
sitaate and the said offence was committed ; and it then was the doty 
of plaintiff, as such constable and police officer, to have given, and 
to give, every information which might lead to the conviction of the 
said offender, and to apprehend him and prosecute him to convic- 
tion, if gailty, withoat any payment or reward to him made in that 
behalf; that, by the said advertisement partly set out in the decla- 
ration, defendant gave notice and promised that whoever would give 
such information to plaintiff, therein described as police officer, 
Hexham, as should lead to the conviction of the offender or offend- 
ers, should receive the said reward in the said advertisement men- 
tioned, and in no other manner whatever; and that, by reason of 
the premises, the said promise was and is void in law. Verification. 

Demurrer, assigning for causes that the plea amounts to the gen- 
eral issue, and does not deny, or confess and avoid, and is multifari- 
ous, and tenders an immaterial issue. Joinder. 

Ingham now appeared for the plaintiff, but the Court called on 

Martin for the defendant. 

Denman, C. J. I think there may be services which the con- 
stable is not bound to render, and which he may therefore make the 
ground of a contract We should not hold a contract to be against 
the policy of the law, unless the grounds for so deciding were very 
clear. 

LiTTLEDALE, Patteson, and Coleridge, JJ., concurred. 

Judgment for the defendant 

XXXIV. — At a large fire a woman was in the burning building. B, 
a spectator, offered 1 1,000 to any person who should enter the 
building and attempt a rescue. D, a fireman, thereupon rushed 
into the building and saved the woman, but B refused to pay the 
reward. D sued B therefor. For whom should judgment be given? 

Read Relf vs. Paige 65 Wisconsin 496. Same Case Am. K. 606. 

XXXV. — (a) A was under contract with B to go to Boston on 
July 1st. promised to pay A $100 in consideration of his going 
to Boston on July Ist. A went to Boston on July 1st (b) A was 
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I 

with B to go to Philadelphia on March 1st On ! 

A in ooDBideration of C*8 promise to pay him $100, 
-ziuei 1 ^ go to Philadelphia on March Ist 
~ a contract between A and C in either of the aboTe ! 



L — ^A owed B $1,000. B was about to bring an action 
' i^ii snm when C promised to pay him $1,500 in consid- 
: zl£ forebearance to soe. Did a contract arise between B 



■L Pink 1 KTCIwqner Reports 74. Same Case L.872. dderahaw n. Khig 
lirassm vaa Sanman. aw, 517. Same Case L. S74. Howe vs. Taggait 18S Mass. 284. 
BoBk c*. Parkar i80 K. T. 415l Sams Case K. sas. 



"iSl" JL — Manter vs. Churchill. 

'r T35 ScPBEifB Judicial Court of Massachusbtts, 

June 24, 1879. 

(127 ICasBachosetts Reports 81.) 

> tzjlTT upon an account. annexed for money paid. Answer, a 
^ru itrniaL Trial in the Superior Court, without a jury, before 



«.a» 



^ ':&4::. CJ., who allowed a bill of exceptions in substance as 

.r>im Churchill, the father of the defendant, died in the fall 

-•.".. rhen owner of one-quarter part of a schooner and left a 

^ ¥. M^:ha H. Churchill, and four children. In November, 

• . . L^riha H. was appointed administratrix of the estate of Eph- 

Tie plainti£F became part owner and managing agent of the 

^r u IS69, and transacted all the business which related to 

s'*?^ of the estate of Ephraim in the schooner with Martha 

•:- :iiaracter of administratrix. In this character she joined 

. i sale of the schooner in March, 1876, and prior thereto 

.*, ■-»:» the plaintiff one- quarter of the profits of the schoon- 

^ ««9. The personal estate of Ephraim remaining in the 

^ t-ie administratrix, after the payment of debts, was never 

..«:«i among the heirs at-law of Ephraim, and they have hith- 

«tiJ the administratrix to use it for her maintenance, and 

« h^r own property. The busines* of the schooner was con- 

., 1 :he year prior to her sale, with such loss that on June 

^^ when the final accounts were made up by the plaintiff, 



A 



Sec. IL a] CONSIDERATION US 

the Bum of ILIO wasdne to the plaintiff from the estate of Ephraim, 
being one-quarter of the loss for the preyious year's business, and 
the further sum of $3.29 was due to the plaintiff from the estate, 
being one-quarter of the loss for the year prior to 1875. These 
sums, amounting to $113.29, the plaintiff sought to recover in this 
action, less the sum of $62. 50, paid since this action, as hereinafter 
stated, on the ground of a special oral promise of the defendant to 
pay the same, in consideration of the plaintiff's forbearing, for the 
period of about three months, to bring an action against the admin- 
istratrix, the defendant or other heirs-at-law of Ephraim to re- 
cover the same. The plaintiff also claimed to recover upon an im- 
plied promise of the defendant to pay the sum sought to be recovered 
in this action, in consideration of the plaintiff's forbearing, for a 
considerable period of time, to bring an action against either the ad- 
ministratrix, the defendant, or the other heirs-at-law of Ephraim. 

The judge found that the defendant made an oral promise to pay 
the account declared on to the plaintiff's attorney, and also to the 
plaintiff; that this promise induced the plaintiff to forbear, and he 
did forbear, bringing this action, for the period of three months, 
against the administratrix, the defendant or the other heirs at law of 
Ephraim; that the defendant solicited the plaintiff to forbear bring- 
ing an action against the administratrix, assuring the plaintiff that 
she had a disposition to pay, and would, from sources which were 
specified by the defendant, have the means of paying the account, 
and, by his declarations and conduct, intentionally caused the plain- 
tiff to believe that the account would be paid by the administratrix, 
and, if not paid by her, would be paid by the defendant, or by the 
heirs- at-law, within one year, and thus induced the plaintiff to for- 
bear; and that he did forbear bringing this action against the ad- 
ministratrix for the period of at least one year. 

After this action was brought, the defendant's sisters paid the 
plaintiff $62.50, on account of the sum sought to be recovered in 
this action, and, before such payment, the defendant and the other 
heirs proposed to convey to the plaintiff land which had been a part 
of the estate of Ephraim, in payment of the account declared on, 
and a deed was made to carry into effect this proposition, but was 
not executed, by reason of the disagreement of the parties as to the 
price at which the land should be received by the plaintiff, in settle- 
ment of his account. The defendant also relied upon the Statute of 
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Frauds. The plaintiff contended that this defence was not open 
nnder the pleadings; and the judge did not base his finding upon 
that defence. 

Upon these facts the judge ruled that the action could not be 
maintained, and ordered judgment for the defendant, and the plain- 
tiff alleged exceptions. 

£7. Q. Davis & A. Lord for the plaintiff. 

D. E, Damon for the defendant. 

Lord, J. It is entirely clear that there was no evidence tending 
to hold the defendant as an original promisor. The only question 
is whether he was liable to pay the debt of his mother, Martha EL 
Ohurchill. His liability for that debt is not denied upon the ground 
that he did not promise in writing to pay it. The Statute of 
Frauds is not pleaded, the plaintiff contends that that defence is not 
open, because not pleaded, and the chief Justice of the Superior 
Court states expressly that his finding for the defendant was not 
based upon the Statute of Frauds. He finds that the defendant 
promised to pay the debt; and the question presented for our con- 
sideration is, whether such promise was founded upon a sufficient 
consideration, or whether it was mere nudum pactum. 

Mere forbearance to sue is not a sufficient consideration for a 
promise to pay the debt of another. Mecorney vs. Stanley, 8 Cush. 
85. An agreement to forbear and actual forbearance under such 
agreement is a sufficient consideration. Robinson vs. Gould, II 
Oush. 55. 

In this case, the presiding judge, although he finds there was for- 
bearance to sue, and finds that the plaintiff was induced to forbear 
because of the request of the defendant, yet does not find that there 
was upon the part of the plaintiff any agreement to forbear. The 
plaintiff, therefore, was under no obligation, legal or moral, not to 
bring a suit; and he might at any moment have commenced an ac- 
tion against the mother of the defendant, without any cause for 
<x>mplaint on the part of the defendant that he had violated any 
promise or engagement to him ; and although the forbearance was 
at the request of the defendant, and at his solicitation, still it is not 
found to have been by virtue of an agreement. There are cases in 
which the fact of forbearance, and the circumstances under which it 
exists, may be properly left to the jury as evidence tending to show 
a promise to forbear. Boyd i;^. Freize, 5 Gray, 553. But in this 
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case, decided^by the' Court without the intervention of a jury, it is 
to] be presumed that the evidence did not satisfy the Court of an 
agreement to]forbear, and the Court therefore found the promise to 
be without consideration, and that no action could be maintained 
upon it. 

Exceptions overruled. 

XXXVIII. — Strong vs. Shbffibld, 

In the Court of Appeals of New York, January 15, 1895. 

(144 New York Reports 802.) 

Appeal from judgment of the General Term of the Supreme 
Court in the second judicial department, entered upon an order 
made December 12th, 1892, which reversed a judgment in favor of 
defendant, entered upon a verdict, and also affirmed an order deny- 
ing a motion for a new trial. 

This was an action upon a promissory note. 

The facts, so far as material, are stated in the opinion. 

Cornelius E, Kene for appellant. 

Martiit J. Keogh for respondent. 

Andrews, C. 'J. The contract between a maker or endorser of 
a promissory note and the payee forms no exception to the general 
rule that a promise, not supported by a consideration, is nudum 
pactum. The law governing commercial paper which precludes an 
inquiry into the consideration as against bond fide holders for value 
before maturity, has no application where the suit is between the 
original parties to the instrument. It is undisputed that the de- 
mand note upon which the action was brought was made by the 
husband of the defendant and endorsed by her at his request and de- 
livered to the plaintiff, the payee, as security for an antecedent debt 
owing by the husband to the plaintiff. The debt of the husband 
was past due at the time, and the only consideration for the wife's 
endorsement, which is or can be claimed, is that as part of the trans- 
action there was an agreement by the plaintiff when the note was 
given to forbear the collection of the debt, or a request for forbear- 
ance, which was followed "by forbearance for a period of about two 
years subsequent to the giving of the note. There is no doubt that 
an agreement by the creditor to forbear the collection of a debt pres- 
ently due is a good consideration for an absolute or conditional 



116 CONSIDERATION [Chap. L 

promise of a third person to pay the debt, or for any obligation he 
may aMome in respect thereto. Nor is it essential that the creditor 
should bind himself at the time to forbear collection or to give time. 
If ho is reqaesti^d by his debtor to extend the time, and a third per- 
son undertakes in consideration of forbearance being given to become 
liable as surety or otherwise, and the creditor does in fact forbear in 
reliance upon the undertaking, although he enters into no enforcible 
agreement to do so, his acqniesence in the request, and an actual 
forbearance in consequence thereof for a reasonable time, furnishes 
a good consideration for the collateral undertaking. In other 
words, a request followed by performance is sufficient, and mutual 
promises at the time are not essential, unless it was the understand- 
inff that the promisor was not to be bound, except on condition that 
the other party entered into an immediate and reciprocal obligation 
to do the thing requested. (Morton vs. Burn, 7 A. & E. 19; Wilby 
VM, Klgoe, L. 11., 10 C. P. 497; King vs. Upton, 4 Maine, 387; 
lioako on Con., p. 54; Am. Lead Cas., Vol. II., p. 96 et seq. and 
(UiHOH citod.) The general rule is clearly, and in the main accurate- 
ly, HtatiMl in the note to Forth vs. Stanton (1 Saund. 210, note b), 
The loarnod reporter says: ** And in all cases of forbearance to sue, 
Hiudi forhoarauco must be either absolute or for a definite time, or 
for u reasonable time; forbearance for a little, or for sometime, is 
not sullUnont *' The only qualification to be made is that in the ab- 
Honco of a s))ooifiod time a reasonable time is held to be intended. 
(Oldorshaw r.v. King, 2 IL & N. 517; Calkins vs. Chandler, 36 
Mirli. li*^0.) The note in question did not in law extend the pay- 
ment of the dobt. It was payable on demand, and although being 
pavublo witli interest it was in form consistent with an intention 
tluU payment should not be irameiliately demanded, yet there was 
notlunv: on its face to prevent an immediate suit on the note against 
tho makor or to recover the original debt. (Merritt iv<. Todd, 23 
N, Y. V\^; Shutts tn. Fingar, 100 N. Y. 539.) 

In tho pn^ont case the agreement made is not left to inference, 
nor was it a case of request to forbear, followed by forbearance, in 
pui^uanoe of the r\H|uost, without any promise on the part of the 
oivdilor at tlio tinu\ The plaintiff testified that there was an ex- 
prov>;s agnvmotit on his part to the effect that he would not pay the 
note awav, nor put it in a:^v bank for collection, bat (usir.? the 
wonls of tho plaint i:T^ ** I will hold it until stioh lime as I w:4iit mv 
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money, I will make a demand on you for it.*' And again : ** No, I 
will keep it until such time as I want it." Upon this alleged agree- 
ment the defendant endorsed the note. It would have been no vio- 
lation of the plaintiff's promise if, immediately on receiving the 
note, he had commenced snit upon it. Sach a suit would have been 
an assertion that he wanted the money and would have fulfilled the 
condition of forbearance. The debtor and the defendant, when 
they became parties to the note, may have had the hope or expecta- 
tion that forbearance would follow, and there was forbearance in 
fact. But there was no agreement to forbear for a fixed time or for 
a reasonable time, but an agreement to forbear for such time as the 
plaintiff should elect. The consideration is to be tested by the 
agreement, and not by what was done under it. It was a case of 
mutual promises, and so intended. We think the evidence failed 
to disclose any consideration for the defendant's endorsement, and 
that the trial Court erred in refusing so to rule. 

The. order of the General Term reversing the judgment should bo 
affirmed, and judgment absolute directed for the defendant on the 
stipulation with costs in all courts. 

All concur, except Gray and Bartlett, JJ., not voting, and 
Haight, J., not sitting. 

Ordered accordingly. 



B — Compromise, 

Read Callisher vtf. Blschoffsbeim L. R. 5 Q. B. 449. Same Case L. 281 . K. SflO. White 
w. Hoyt 73 X. Y. 805. Feeter vs. Weber 78 N. Y. 884. 

I. A sues B, and alleges that he had threatened to bring an ac- 
tion against B upon a promissory note for 11,000. That although 
they both knew the note to be void, yet, to avoid the annoyance of 
litigation, B promised to pay A 1250 upon consideration that A 
would never begin suit on the void note. B demurs, on ground 
that complaint does not state facts constituting a cause of action. 
1st. Because there is not a consideration stated for the promise. 
2nd. Because if there was a consideration, it was not yet performed, 
and the action was premature. 

A amended his complaint by alleging that the consideration was 
that A should not begin suit for six months, and that more than six 
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months had elapsed and no suit had been brought. B demurred to 
amended complaint. 

II. A threatens to sae B for 11,000, knowing that he has no 
cause of action against B. B, supposing that A has a cause of ac- 
tion, and to avoid litigation, promises to pay A $250 if he will com- 
promise the matter and not bring his action. A does not begin the 
action, and releases B from all claim. A brings suit for 1250 on B's 
promise. 

III. A threatens to sue B for $1,000. Each honestly believes 
it to be a doubtful claim. B promises to pay $250 in settlement, 
and they compromise at that and effect a settlement. Afterwards 
facts develop which show that A had no cause of action, and B re- 
fuses to pay the $250. Suit by A. 



C — Moral Obligation as a So-called Moral Consideration. 

Rea<l Langdell's Summary of Ck>Dtracts, M 71-74. Hare on Contract, Cbap. XIII. 
Anson on Contract (Hnffart's Am. Ed.), pp. ldl-127. Wald's Pollock oa Contract, 
pp. 167-171. 

At one time it was supposed that a moral duty was sufficient to sustain 
a promise, and such duty has been called moral consideration. This doc- 
trine received great support from the views of Lord Mansfield, but the 
illustrations generally cited by him were those of some existing legal obli- 
gation barred by a rule of law. His language, however, was broad 
enough to cover cases of pure moral duty. Subsequently In 1818, this doc- 
trine was carried to its fullest extent in the case of Lee vs. Muggeridge, 5 
Taunt, 36, in which case Mansfield, G. J., said :**... it has been 
long established, that where a person is bound morally and conscientiously 
to pay a debt, though not legally bound, a subsequent promise to pay will 
give a right of action. The only question, therefore is, whether upon this 
declaration there appears a good moral obligation." This anomalous doc- 
trine was finally met and practically banished from our system of law in 
1826 by the case of Eastwood vs. Kenyon. 11 Add. & Ellis, 438. In that 
case Lord Denman, C. J., approves the note to the case of Wennall v«. 
Adney, 3 B. & P., 249, and further says : 

" The eminent counsel who argued for the plaintiff in Lee vs. Mugger- 
idge spoke of Lord Mansfield as having considered the rule of nudum pac* 
turn as too narrow, and maintained that all promises deliberately made 
ought to be held binding. I do not find this language ascribed to him by 
any reporter, and do not know whether we are to receive it as a traditional 
report, or as a deduction from what he does appear to have laid down. If 
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the latter, the note to Wennall vs, Adney shows the deduction to be erro- 
neous. If the former, Lord Tenterden and this Court declared that they 
could not adopt it in Littlefield t7«. Shee. Indeed the doctrine would anni- 
hilate the necessity for any consideration at all, inasmuch as the mere fact 
of giving a promise creates a moral obligation to perform it. 

" The enforcement of such promises by law, however plausibly recon- 
ciled by the desire to effect all conscientious engagements, might be 
attended with mischievous consequences to society ; one of which would 
be the frequent preference of voluntary undertakings to claims for just 
debts. Suits would thereby be multiplied, and voluntary undertakings 
would also be multiplied, to the predjudice of real creditors. The tempta- 
tions of executors would be much increased by the prevalence of such a 
doctrine, and the faithful discharge of their duty be rendered more 
difficult.*' 

In the note to Wennall vs. Adney, after a review of the cases on this 
subject, it is said : "In the older cases no mention is made of moral obli- 
gation ; but it seems to have been much doubted whether mere natural 
affection was a sufficient consideration to support an assumpsit, though 
coupled with a subsequent express promise. Indeed Lord Mansfield appears 
to have used the term ' moral obligation,' not as expressive of any vague 
and undefined claim arising from nearness of relationship, but of those 
imperative duties which would be enforceable bylaw, were it not for some 
positive rule, which, with a view to general benefit, exempts the party in 
that particular instance from legal liability. On such duties, so exempted, 
an express promise operates to revive the liability and take away the ex- 
emption, because, if it were not for the exemption, they would be enforced 
at law through the medium of an implied promise. In several of the cases 
it is laid down, that to support an assumpsit the party promising must 
derive a benefit, or the party performing sustain an inconvenience occa- 
sioned by the defendant" 

This note sums up the result of the cases thus : 

"An express promise, therefore, as it should seem, can only revive a 
precedent good consideration, which might have been enforced at law 
through the medium of an implied promise, had It not been suspended by 
some positive rule of law, but can give no original right of action, if the 
obligation on which it is founded never could have been enforced at law, 
though not barred by any legal maxim or statute provision." 

This note has been universally cited with approval in the highest courts 
of England and this country. 

It may be stated as the true principle that when an existing legal 
claim is barred by some statute or rule of law, a subsequent promise 
to pay such claim Is a waiver of the bar or defense given by the 
statute or rule of law, and an action may be brought on the original obliga- 
tion, the subsequent promise being treated as such waiver. The cases 
arising under this rule are : 1. Those barred by the Statute of Limitations. 
2. Those barred by Bankruptcy or Insolvency discharges. 3. The defence 



120 CONSIDERATION [Chap. I. 

of Infancy. In these instances the intervening rale of law is for the 
benefit of the defendant and can, therefore, be waived by him. 

Except as thus understood and explained, the so-called doctrine of 
'* moral consideration " is generally considered to have been entirely done 
away with in all jurisdictions. Thus Professor Langdell says (Summary 
of Contracts. §71) that since 1840 "the notion of moral consideration 
has received no countenance from any quarter." 

In view, however, of some New York decisions, it may be doubted 
whether we are, after all, quite so well rid of this doctrine. 

The correct view, refusing to recognize the above doctrine, has on the 
whole, generally prevaUed. even in ^ew York, and the note to Wennall vs. 
Adney. frequently been recognized as sound. Thus in Wilbur vs. Warren, 
104 N. Y., 192, it is said at page 196: '* It seems to be the general doctrine 
that an executory agreement supported only by a meritorious, as distin- 
guished from a valuable or pecuniary consideration, cannot be enforced 
either at law or in equity, and an executory covenant falls within the 
operation of the rule." But the case of Bentley vs. Morse, 14 Johnson, 468, 
was decided purely on the ground of moral obligation, as there was no 
true consideration in the case, and in 1863, in the case of (Moulding vs. 
Davidson, 26 N. Y. , 604, the Court of Appeals decided that a promise of a 
widow to pay for goods delivered to her and on her personal credit during 
coverture was enforceable. As the goods were furnished during cover- 
ture no action could have been sustained therefor. Balcom J. says : 
"It seems to me that the defendant's moral obligation to pay this debt is 
so interwoven with equities as to furnish a good consideration, "both upon 
principle and authority for her promise to pay it.'* There is also some 
loose talk in several cases about the moral duty of a father to support his 
child, and in the recent very extraordinary case of Buchanan vs. Tilden, 
158 N. Y. (infra p. 150), 109, there is some further talk about the moral duty 
of a husband toward his wife, but these cases do not necessarily involve 
the doctrine, and it may fairly be hoped that no New York court will 
hereafter give it countenance. 

Our law might have developed without the doctrine of consideration, 
and perhaps it would have been better had this been the case, but the re- 
quirement for a consideration is part of our law long settled, and the 
doctrine of moral obligation is in direct conflict with this settled law. As 
Lord Denman well says in Eastwood vs. Kenyon : "Indeed the doctrine 
would annihilate the necessity for any consideration at all. inasmuch as 
the mere fact of giving a promise creates a moral obligation to perform 
it" 

» 

Phrases which one finds scattered through the cases seem to indicate an 
indefinate and vagne idea that in some way there is a doctrine of the 
courts of equity which will support the so-called meritorious or moral 
consideration. But courts of equity are governed by the same rules as 
courts of law in regard to the formation of a contract, and there is no 
principle upon which they can find a consideration or dispense with one 
unless a court of law can do so as well. 
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There Is a growing and dangerous tendency in the courts to disregard 
legal principles and decide cases on conscientious or moral grounds, a ten- 
dency which if carried much further will put us at the mercy of each 
court's conscience or sense of justice, and cases will be won or lost as the 
individual judge happens to view men's actions. 

No tendency could be more contrary to the spirit and development of 
our system of law. 



I. A, made for value, his promissory note to order of B for 
1500, and delivered the same to B. Upon maturity of the note it 
was not paid, and soon thereafter A went through bankruptcy and 
received his discharge. After his discharge A promised B that he 
would pay the note, but failed to do so. B brought suit on the 
note. A plead his bankruptcy discharge. B replied, setting up the 
new promise, to which reply A demurred. 

II. Black entered on lands of Camp, and without the knowl- 
edge or authority of Camp, erected buildings thereon. Camp 
ejected Black from the land, but in consideration of the money ex- 
pended by Black promised to pay him therefor, saying that he did 
not think it was right for Black to have bnilt for nothing. Camp 
did not pay and Black brought suit on the promise alleging the 
above facts. 

(See case of Frear vs. Hardenburgh, 5 Johnson 272.) 

III. A, at New York, made his promissory note to B. The 
note was usurious. At maturity it was not paid. Thereafter A 
promised B to pay the amount of the note less the usury, but did 
not do so. B brought suit on the note, and met the defense of 
usury by alleging the new promise. 

IV. Bentley owed Morse $250. He paid him and took a receipt. 
Morse subsequently used Bentley for this debt. No defense was in- 
terposed and Morse took judgment by default, which Bentley paid. 
Subsequently, as they happened to be together, Bentley remarked, 
" I paid you $250 once, and have since been compelled to pay you 
again." Morse said he remembered nothing of it, but that if 
Bentley could show a receipt he would repay it. Bentley produced 
the receipt, and the action was brought on the promise of repayment 
made by Morse. Defense, no consideration. 

(See case of Bentley vs. Moore, 14 Johnson, 468.) 
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Y. A, an infant, entered into a contract with B whereby he 
promised to pay B 1500. This he did not pay, bat soon after com- 
ing of age he promised B that he would pay theamoant. B brought 
suit on the above facts; Defense, infancy. 

VI. B had seduced Miss C. Thereafter in consideration of 
such past CO- habitation, B agreed to pay to her $35 each month 
during her good behavior. Miss thereafter led a pure and blame- 
less life and B continued his monthly payments for several years, 
and then discontinued them. After some months Miss C began an 
action against B for the payments in arrear declaring on B's prom- 
ise and alleging above facts. B demurred on the ground that the 
declaration did not show any valid consideration. 



D — Consideration Void in Part, 

Read Langdeirs Sammary of Ck>ntract, § 80. 

I. 0, a jockey, in consideration of the surrender of a certain 
note held by B, and of $10, promised A to ride his horse at the next 
race. The $10 was paid, but the note could not be surrendered, as 
B would not give it up. A relied upon C to ride the horse, but C 
at the last moment refused to do so, A was unable to get another 
rider, and could not run his horse, thereby suffering loss. He sued 
on his promise, and G defended on ground of no consideration, 
but the Court held that the $10 paid was a sufficient consideration. 

(See case of Cripps. V9. Oolding, 1 Rolle's Abridg. 30. Same case, 

L. 401, K, 876.) 

II. A was employed by the City of New York to spHnkle a cer- 
tain street from 10 a. m. to 2 p. m. B lived on this street and 
promised to pay A $10 per month to sprinkle the street from 10 
A. M. to 6 p. M. A sprinkled the street as requested by A for three 
months, and upon B's refusal to pay him brought suit. Defense, 
that there was a part failure of consideration, in that A was under a 
legal duty to sprinkle the streets from 10 a. m. to 3 p. m. 

(See case of King vs. Sears, 2 C. M. & R 48. Same case, L. 403.) 
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3 — Executed Consideration. 

Bead Langdell^B Saminary of Ck>ntract, M 90-90. 

I. Brown's servant was arrested in an action for tort Two 
citizens, A and B, friends of Brown, went on the servant's bail 
bond and as secnrity for the servant's costs. Afterwards, and before 
judgment against the servant, Brown promised A that he would 
make good any loss which A should suffer on account of such bond 
and security. Judgment went against the servant, and A had to 
pay $150 thereon. A sued Brown, the master, on his promise. 

(See case of Hunt ve. Bate. Dyer, 272. Same case L. 406, K 588.) 

II. A complaint alleged that in consideration that the plaintiff 
had theretofore given and surrendered twenty sheep to the de- 
fendant, the defendant promised to pay plaintiff $50 at the time of 
plaintiff^s marriage ; that the plaintiff had thereafter married, but 
defendant had refused to pay the $50. Demurrer to complaint. 

(See case of Jeremy i». Qoochman, Croke Elizabeth 442. Same case, 

L. 410.) 

III. A was anxious to sell his horse to B. who finally purchased 
him. A afterwards said to B : ''In consideration of your having 
bought my horse, I guarantee him to be sound.'' The horse turned 
out to be unsound, and B brought suit on the guarantee. 

IV. Smith's horse ran away. He asked Jones to catch him. 
Jones did so. Smith thereafter promised to pay Jones $10 for 
catching the horse. Jones sued Smith for the $10. 

Read Hare on Contract, p. 217. 

• 

V. A was away from home. The window blinds of his house 
blew open, and as the wind was high, the blinds and windows 
would soon have been destroyed. B was a carpenter, whose ordi- 
nary pay was $4 per day for his work. He went to A's house and 
fastened all the shutters securely, spending half a day and thus 
saved A great loss. B later demanded $2 for the job which A re- 
fused to pay, and B sued him therefor. 

Read case of Bartholemew vs. Jackson, 20 Johnson 88. and comments thereon In 

Keener^s Qaa8l-Ck)D tract, p. 354. 
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VI. B, the same carpenter, saw that C's fence had blown down, 
and knowing that C was away and that the cattle woald go into the 
field and destroy the corn, repaired the fence, taking another half 
day. He showed a bill of $2 against him for the job. C looked 
the bill over and said that it was a reasonable charge and promised 
to pay it. He did not pay and B brought an action against him for 
its collection. 

VII. B, the same carpenter, made a tool-chest which he took to 
D's home. Not finding D there he left it in the barn. D returned 
and knowing that B, the carpenter, made the chest and expected to 
be paid for it, took and used it. B presented his bill which D re- 
fused to pay. B sued him for $5, the reasonable price of the box. 



CHAPTER IL— Form of Contract. 

SECTION I. — CONTRACTS UNDER SEAL. 
Read Aoson on Contract, etc., pp. 49-74. Wald*a Pollock on Contract, pp. 186-146. 

'* Contracts under seal are formed by a deed, sealed and delivered. They 
involve the element of agreement, inasmuch as the parties, by executing 
the deed, agree to the matter contained in it ; but they derive their legal 
effect solely from the formality of the deed which is used to witness the 
agreement, and not from the mere fact of agreement, as is the case with 
simple contracta" Leake. Digest, p. 134. 

"In contracts made by deed under seal, a consideration is not essential 
to give validity to the promise, as it is in the case of simple contracts 
..." Idem, p. 146. 

** It thus becomes possible, by means of a deed under seal, to make a 
voluntary promise, that is, one that is gratuitous, or without any consid- 
eration, in a manner which shall be binding on the promisor ; although 
such a promise cannot be made binding in the form of a simple contract." 
Idem, p. 147. 

*' A promise contained in a deed is called a covenant, also a special con- 
tract, or contract by specialty. * No precise form of words is necessary to 
constitute a covenant. Any words in a deed which show an agreement to 
do a thing, make a covenant." Idem, p. 148. 

" A seal upon an executory instrument, hereafter executed, is only pre- 
sumptive'evidence of a sufficient consideration, which may be rebutted as 
if the instrument was not sealed." N. Y. Code of Civil Procedure, § 840. 

" The obligor has the right to avoid the instrument, if he can, by show- 
ing that there was no sufficient consideration for the contract, but the onus 
is upon him to establish this." Home Ins. Co. vh. Watson, 59 N. Y., 890 
(at p. 395). 

In New Jersey a very similar statute has received the following inter- 
pretation : 

" But it is said that the act of April 6, 1875 (Rev., p. 387, Sec. 52), opens 
it (the learned justice is referring to a sealed instrument) to the defense of 
want of sufficient consideration, as if it were a simple contract, and, that 
being shown, the contract becomes inoperative." * 

The statute reads : "That in every action upon a sealed instrument, or 
where a set- off is founded on a sealed instrument, the seal thereof shall be 
only presumptive evidence of a sufficient consideration ; which may be re- 
butted, as if such instrument was not sealed," etc. 

Suppose the presumption that the seal carries with it, that there is a 
sufficient consideration, is rebutted, and overcome by evidence showing 
there was no such consideration, the question still remains, whether an in- 
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strument under seal without sufficient consideration, is not a good promise, 
and enforceable at law. It is manifest that here the parties intended and 
understood that- there should be no consideration. The old man said : 
'* Now, here, girls, is a nice present for each of you/' and so it was received 
by them. The mischief which the above quoted law was designed to 
remedy, was that where the parties intended there should be a consider- 
ation, they were prevented by the common law from showing none, if the 
contract was under seal. But it would be going too far to say that the 
statute was intended to abrogate all voluntary contracts, and to abolish all 
distinctions between specialties and simple contracts." Scudder J. in Aller 
V8. Aller, 40 N. J. Law, 446. 



I. A desiring to make a gift to his son B, wrote out, signed, 
sealed, and delivered to B his agreement to give B a certain horse 
on the following day. A did not give the horse, and B sued him 
for breach of his covenant. A, in his answer, alleged that there 
was no consideration for his promise. B demurred to this answer. 
Should the demurrer be sustained at Common Law ? Under the 
N. Y. lawof to day? 



SECTION II. — STATUTE OF FRAUDS. 

(29 Car. II. c. 8.) 

Section 4. '* No action shall be brought whereby to charge any execu- 
tor or administrator upon any special promise, to answer damages out of 
his own estate ; 2, or whereby to charge the defendant upon any special 
promise to answer for the debt, default, or miscarriages of another person ; 
8, or to charge any person upon any agreement made upon consideration 
of marriage; 4, or upon any contract or sale of lands, tenements or hered- 
itaments, or any interest in or concerning them ; 5, or upon any agree- 
ment that is not to be performed within the space of one year from the 
making thereof ; 6, unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be in writing and 
signed by the party to be charged therewith, or by some person thereunto 
by him lawfully authorized." 

N. Y. Session Laws, 1897. Chap. 417. Art. IL 

§ 2. *' Every agreement, promise or undertaking is void unless it or 
some note or memorandum thereof^ be in writing, and subscribed by the 
party to be charged therewith, or by his lawful agent, if such agreement, 
promise or undertaking 

1. By its terms 13 not to be performed within one year from the making 
thereof ; 
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2. Is a special promise to answer for the debt, default or miscarriage of 
another person ; 

8. Is made in consideration of marriage, except mutual promises to 
marry ; 

5. Is a subsequent or new promise to pay a debt discharged in 
bankruptcy. 

(4 and 6 omitted.) 



I. Bryce iagreed orally to sell to Adams a house and lot in West 
56th street, New York, and to perform certain labor upon it, for 
$50,000. Adams paid the money, and Bryce conveyed the house 
and lot by deed, properly executed, but failed 'to perform the labor 
as agreed. Adams brought suit for this breach, and Bryce, in de- 
fense, set up the Statute of Frauds. 

■ 

(See case of Dow vt. Way, 64 Barbour 255. Read Baldwin V8. Palmer, 
10 N. Y. 282. Supervisors of Schenectady vs. McQueen, 15 Hun 55.) 

» 

II. A young lady about to attend a ball desired to borrow a dia- 
mond necklace from a jeweller. The jeweller hesitated, and A who 
was standing near said, '* Let her have it and I will be responsible 
for its safe return by her." The jeweller then let her have the neck- 
lace, which was never returned, and upon suit, A set up the Statute 
of Frauds. 

III. A desiring to buy a pair of shoes, B said to the shoemaker, 
'* Let A have the shoes and I will see you paid." The shoes were 
delivered to A who never paid for them, and B upon being sued set 
up the Statute of Frauds. 

(See case of Birkney V8. Darnell, 1 Salkeld 27. Same case, Sel. 881.) 

IV. In a certain citv, the householders on a street, were directed 
to connect their houses with the main sewer within twenty days. 
Before the expiration of that time. A, the surveyor of the depart- 
ment having charge of streets, etc. , requested B to connect the said 
houses. After some talk B said he would do the work, if A or the 
Department Board would see him paid. A said '' Go on and the 
Board will pay you, or I will see you paid." The work was done 
by B, but the Board declined to pay, on the ground that they had 
neither made any contract with B or authorized any one to make a 
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contract for them. Thereapon B saed A who set up the Statate of 
Frauds. 

(See case of Meant Stephen V8. Lakeman, L. R. 7 Q. B. 196. Same case. 
Sel. 882.) 

V. A and B were partners. Upon dissolution of the firm, A 
agreed to pay the firm debts and C and D joined with A in a bond 
of indemnity to B to secure him against the said debts. C, prior 
to the execution of. the bond, requested D to execute it with him, 
and in consideration of D's so doing, orally promised him that he 
would indemnify him against any loss he might sustain by being 
forced to pay any of the said debts. A did not pay the said debts 
and D was compelled to. He sued D, who defended on the ground 
that his promise to them was not in writing. 

(See case of Thomas V8, Cook, 8 B. '& C. 728. Same case, Sel. 888, and 
case of Wilds vs. Dudlow, L. R., 19 Eq. 198 and read case of May r^. 
Williams, 61 Miss. 125. Same case, Am. 113. 

VI. Jane Downie, at the request of A, entered into the service 
of A's mother, as housekeeper, upon an oral agreement with A, that 
she would take care of the mother and keep house for her during 
the lifetime of the mother, and that A should pay her at the rate of 
$500 per year and $1,000 upon the death of the mother, if Jane 
outlived her. The mother lived three years, during which time 
Jane served her, as agreed with A, and at the death of the mother, 
having received nothing from A, she demanded $2,500 from him, 
and upon his refusal to pay, sued him. His defense was that the 
agreement was not in writing. 

Read case of Fenton vs. Emblers, 8 Barrows 1278. Sel. 341. 



" The statute as interpreted by the Courts does not include agreements 

which may or may not be performed within one year from the making 

thereof, but merely those which within their terms and consistent with the 

rights of the parties cannot be performed within one year from the 

making thereof." Allen J. in Kent vs. Kent, 63, N. Y. 560 at 564. 



VII. A subscribed orally for a certain work to be delivered 
in monthly parts and to be completed in two years. At the end of 
six months, A refused to take any more parts, and the publishing 
firm having tendered the monthly parts, sued him at the end of the 
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two years for the price. A defended under the Statate, claiming 
that the work was not to be completed within one year. 

Bead Peters vs. Weetborongb, 10 Pickering 864. Same case. Am. 120. 

VIII. On Saturday, April 2d, A, by oral agreement, employed 
B as accountant for one year, service to begin on Monday, April 4. 
B served for eight months and was then discharged without cause. 
He then brought his action for wrongful dismissal. Defense, 
Statute of Frauds. 

Read Spencer vs. Halstead, 1 Denio 00ft, Britain vs. Rossiter, L. B. 11 Q. B. D. 188. 

Same case, Sel. 848. 



CHAPTER III.— Rights of Third Persons. 

SECTION I. — ^THIRD PERSONS AS BENEFICIARIES. 

Bead Langdeirs Sammaty of Contract H 82, 68. Waldos Pollock 199. 36 American Law 
Review 881. 1 Harrard Law ReTlew 886. 8 Idem '98. 17 Albany Law Journal 940. 

'* Bat the right of a third party to maintain assumpBit on a promise not 
under seal made to another for his benefit, although much oontroyerted is 
now the prevailing rule in this country." Davis J. in Hendrick vs, Lind- 
say, oa U. S. 143. 



** But in this Ck)mmon wealth, as is stated in Exchange Bank vs. Rice, 107 
Mass. 87, ** The general rule of law is, that a person who is not a party to 
a simple contract, and from whom no consideration moves, cannot sue on 
the contract, and consequently that a promise made by one person to an- 
other, for the benefit of a third person who is a stranger to the considera- 
tion, will not support an action by the latter. And the recent decisions in 
this Ck)mmon wealth and in England have tended to uphold the rule and to 
narrow the exceptions to it.'* The subject is discussed and the authorities 
cited in Metcalf on Contracts, 205 et seq. 

" The defendant contends that, by a recognized exception to this rule, a 
son may sue upon a promise made for his benefit to his father. This was 
formerly held in several English cases, but it is not now so held in England. 
The only case in this court which supports the defendant's contention is 
Felton V8, Dickinson, 10 Mass. 287 

* 'While the case of Felton vs. Dickinson was rightly decided upon its pecu- 
liar circumstances, we think it cannot be fairly regarded as establishing a 
general rule that a son may sue upon a promise made for his benefit to his 
father. The nearness of the relationship may be evidence that the prom- 
ise to the father was made to him acting in behalf of, and as the agent of, 
the son, and therefore was a promise to the son ; but when it appears that 
the promise was not made to the son, and that the consideration did not 
move from him, we can see no reason why the nearness of the relationship 
should change the general rule of law, that a man cannot sue upon a con- 
tract to which he is not a party or privy." 

(Morton C. J. in Marston vs. Bigelow, 150 Mass 45.) 



In New York the rule that a third person may sue upon a contract made 
for his benefit but to which he is not a party has been long recognized and 
isexemplifled in the leading case of Lawrence t;8.Fox (infra p. 135). The doc- 
trine of that case became limited and defined until the rule was stated by 
Allen J. in Vrooman vs. Turner (69 N. Y. 280) as follows: 

*'To give a third party who may derive a benefit from the performance of 
the promise an action, there must be, first, an Intent by the promisee to se- 
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cure some benefit to the third party; and, second, some privity between 
the two. the promisee and the party to be benefited, and some obligation or 
duty owing from the former to the latter which whonld give him a legal 
or equitable claim to the benefit of the promise or an equivalent from him 
personally. 

'* It is true there need be no privity between the promisor and the party 
claiming the benefit of the undertaking, neither is it necessary that the lat- 
ter should be privy to the consideration of the promise, but it does not fol- 
low that a mere volunteer can avaU himself of it. A legal obligation or 
duty of the promisee to him will so connect him with the transaction as to 
be a substitute for any privity with the promisor, or the consideration of 
, the promise, the obligation of the promisee furnishing an evidence of the 
intent of the latter to benefit him, and creating a privity by substitution 
with the promisor. A mere stranger cannot intervene and claim by action 
the benefit of a contract between other parties. There must be either a 
new consideration or some prior right or claim against one of the con- 
tracting parties by which he has a legal interest in the performance of the 
agreement. 

"It is said in Garnsey vs. Rodgers, 47 N.Y. 233. that it is not every prom- 
ise made by one person to another from the performance of which a third 
person would derive a benefit that gives a right of action to such third per- 
son, he being privy neither to the contract nor the consideration. In the 
language of Rapallo. J.. * to entitle him to an action, the contract must 
have been made for his benefit He must be the party intended to be ben- 
efited.' See also Turk vs. Ridge, 41 N. Y. 201, and Merrill vs. Green, 55 
N. Y. 270, in which, under similar agreements, third parties sought to 
maintain an action upon engagements by the performance of which they 
would be benefited, but to which they were not parties and failed. The 
courts are not inclined to extend the doctrine of Lawrence vs. Fox to cases 
not clearly within the principle of that decision. Judges have differed as 
to the principle upon which Lawrence vs. Fox and kindred cases rest, but 
in every case in which an action has been sustained there has been a debt 
or duty owing by the promisee to the party claiming to sue upon the prom- 
ise. Whether the decisions rest upon the doctrine of agency, the promisee 
being regarded as the agent for the third party, who, by bringing his 
action adopts his acts, or upon the doctrine of a trust the promisor being 
regarded as tiaving received money or other thing for the third party is not 
material. It either case there must be a legal right, founded upon some 
obligation of the promisee, in the third party, to adopt and claim the prom- 
ise as made for his benefit" 

And in Seward vs. Huntington, 94 N. Y. 104, it is said "If the agree- 
ment is not intended for the benefit of third persons they cannot sue." 

But the cases of Little vs. Banks, 85 N. Y. 258, and Todd vs. Weber, 95 
N. Y. 181, allowed recovery by third persons, although no legal or equit- 
able obligation was due from the respective promisees to the said third per- 
sons. These cases were followed by the remarkable decision in Bu- 
chanan vs. Tilden (infra p. 150) which seems to do away with the re- 
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strictions laid down in Vrooman va. Turner, and at the same time to 
suggest the old notion of so-called moral consideration. 

In Dunning vs. Leavitt, 85 N. Y. 30, it is held that the third person is 
subject to equities existing between the original parties. 



It has been held that after the third party has accepted, adopted, and in 
some manner acted upon the promise, the original parties cannot release 
or vacate the same. Glfford vs. Ck)rrigan, 117 N. Y. 257. 

Whether the original parties can release the promise before it has come 
to the knowledge of the third parties seems to have been left uncertain by 
the cases. Kelly va, Roberts, 40 N. Y. 483. Glfford vs, Ck>rrigan, 105 N. 
Y. 228. N. Y. Life Ins. CJo. va. Atkln, 125 N. Y. 660.. In Bay va. Williams, 
112 111. 91, the Court, Walker J. delivering the opinion, says: 

"It is next urged that admitting the doctrine to be correct, appellant was 
absolved from all liability by Sissons* release, and cases are cited to the 
effect that the mortgagor may release his grantee from his promise to pay 
the debt of the mortgagee at any time before such mortgagee brings suit 
to enforce the promise. The cases referred to proceed upon the grounds 
that the promise of the grantee is made to his grantor, and not to the 
mortgagee, and that the latter has no interest in the promise until he 
assents to and relies upon the promise, and such acceptance is manifested 
by bringing suit to enforce the promise ; or they proceed in other cases, 
upon the theory that by relying on or accepting the promise of the gran- 
tee to the mortgagor, the mortgagee releases the mortgagor, and accepts 
his grantee as his debtor; and there is still another theory, and that is, 
that the promise by the grantee is in the nature of an indemnity to the 
mortgagor, and under either of these theories the mortgagor may sur- 
render or release the indemnity, or release the grantee from his promise 
before it is accepted, or before the mortgagor is released from the debt by 
the mortgagee. This Court has never recognized either of these theories 
as the law. It has ever been held by this Court that such a promise inures 
to the benefit of the person for whose benefit it is made, and the right to 
sue is vested in him by force of the agreement itself. It has never been 
held by this Couft that the express assent of the beneficiary is essential to 
his right to avail of its benefits; nor has it been held, to have force as an 
agreement to the person in whose favor it was made he must discharge his 
debtor, and accept the maker of the new promise as his debtor. On the 
contrary, in was held in Dean t7«. Walker, supra, that the mortgagee might 
sue Hither the mortgagor or his grantee assuming to pay the debt. Nor has 
it been held that the promise of the grantee to the mortgagor is a mere in- 
demnity of the latter against the payment of the mortgage. On the con- 
trary, this Court has uniformly held that the beneficiary may sue at law, 
which repudiates the doctrine of indemnity, as the person for whose benefit 
the promise is made can never reach an indemnity or security given to his 
debtor but in chancery, and then only when his debtor is insolvent, or on 
some other equitable grounds. The principle upon which this Court has 
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acted is that such a promise invests the person for whose use it is made 
with an immediate interest and right, as though the promise had been 
made to him. This being true, the person who procures the promise has 
no legal right to release or discharge the person who made the promise, 
from his liability to the beneficiary. Haring the right, it is under the sole 
control of the person for whose benefit it is made— as much so as if made 
directly to him." 



If the principle of Lawrence vs. Fox is to be accepted at all it would 
seem to follow logically that the original parties have no power to release 
the contract That this is an anomaly is true, but the departure from 
principle lies not at this point, but in the adoption of the theory of the case 
in the first instance. The doctrine is clearly contrary to principle, has been 
repudiated in England, Massachusetts and some other jurisdictions, and 
regarded with disapprobailon by distinguished New York judges. Com- 
stock, J. wrote an able dissenting opinion in Lawrence vs. Fox; AUen, J. 
said in Vrooman vs. Turner, **The Courts are not inclined to extend the 
doctrine of Lawrence vs. Fox to cases not clearly within the principle of 
that decision." Finch, J. says in Wheat vs. Rice, 97 N. Y. 296: '• We pre- 
fer to restrict the doctrine of Lawrence vs. Fox within the precise limits of 
its original application. " And again in GifPord vs. Corrigan (supra) he 
says: " Of course it is difficult if not impossible to reason about it without 
recurring to Lawrence vs. Fox, 20 N. Y. 268, and ascertaining the principle 
upon which its doctrine is founded. That is a difficult task, especially for 
one whose doubts are only dissipated by its authority, and becomes more 
difficult when the number and variety of its alleged foundations are 
considered." 

No wonder this able judge had his doubts, and it is well to remember the 
forcible statement by Crompton, J. InTweddie va. Atkinson, 3 B. J. &l. 393 
(infra p. 146). 

** It would be a monstrous proposition to say that a person was a party 
to the contract for the purpose of suing upon it, for his own advantage, 
and not a party to it for the purpose of being sued." 



Qenerally the doctrine above set forth is not extended to sealed instru- 
ments, but in New York no distinction is drawn in this respect between a 
covenant and a simple contract. Coster vs. Mayor of Albany, 43 N. Y. 399. 



In jurisdictions where the doctrine of Lawrence vs. Fox is not recognized 
a recovery is allowed by a mortgagee in cases of the assumption of a 
mortgage. In these cases the recovery is based on the theory of equitable 
subrogation. 
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to pay it to the plaintiff the then next day. Upon this state of 
facts the defendant moved for a nonsuit, npon three several gronnds 
— viz. That there was no proof tending to show that Holly was in- 
debted to the plaintiff; that the agreement by the defendant with 
Holly to pay the plaintiff was void for want of consideration, and 
that there was no privity between the plaintiff and defendant. The 
Court overruled the motion, and the counsel for the defendant ex- 
cepted. The cause was then submitted to the jury, and they found 
a verdict for the plaintiff for the amount of the loan and interest, 
$344.66, upon which judgment was entered; from which the de- 
fendant appealed to the Superior Court, at general term, where the 
judgment was affirmed, and the defendant appealed to this Court. 
The cause was submitted on printed arguments. 

/. S, Torrance for the appellant. 

B. P. Chapin for the plaintiff. 

H. Gray, J. The first objection raised on the trial amounts to 
this, that the evidence of the person present, who heard the declar- 
ations of Holly giving directions as to the payment of the money he 
was then advancing to the defendant, was mere hearsay, and there- 
fore not competent. Had the plaintiff sued Holly for this sum of 
money no objection to the competency of this evidence would have 
been thought of; and if the defendant had performed his promise 
by paying the sum loaned to him to the plaintiff, and Holly had af- 
terward sued him for its recovery, and this evidence had been of- 
fered by the defendant, it would doubtless have been received with- 
out an objection from any source. All the defendant had the right 
to demand in this case was evidence which, as between Holly and 
the plaintiff, was competent to establish the relation between them 
of debtor and creditor. For that purpose the evidence was clearly 
competent; it covered the whole ground and warranted the verdict 
of the jury. Rut it is claimed that notwithstanding this promise 
was established by competent evidence, it was void for the want of 
consideration. It is now more than a quarter of a century since it 
was settled by the Supreme Court of this State, in an able and pains- 
taking opinion by the late Savage, C. J., in which the authorities 
were fully examined and carefully analyzed, that a promise in all 
material respects like the one under consideration was valid, and the 
judgment of that Court was unanimously affirmed by the Court for 
the Correction of Errors. Farley vs, Cleaveland, 4 Cow. 432 ; same 
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case in error, 9 Cow. 639. In that case one Moon owed Farley and 
sold to Cleaveland a quantity of hay, in consideration of which Cleave- 
land promised to pay Moon's debt to Farley ; and the decision in 
favor of Farley's right to recover was placed upon the ground that 
the hay received by Cleaveland from Moon was a valid consideration 
for Cleaveland's promise to pay Farley, and that the subsisting lia- 
bility of Moon to pay Farley was no objection to the recovery. The 
fact that the money advanced by Holly to the defendant was a loan 
to him for a day, and that it thereby beoame the property of the de- 
fendant, seemed to impress the defendant's counsel with the idea 
that because the defendant's promise was not a trust fund placed by 
the plaintiff in the defendant's hands, out of which he was to realize 
money as from the sale of a chattel or the collection of a debt, the 
promise although made for the benefit of the plaintiff could not in- 
ure to his benefit. The hay which Moon delivered to Cleaveland 
was not to be paid to Farley, but the debt incurred by Cleaveland 
for the purchase of the hay, like the debt incurred by the defend- 
ant for money borrowed, was what was to be paid. That case has 
been often referred to by the courts of this State, and has never 
been doubted as sound authority for the principle upheld by it. 
Barker vs. Bucklin, 2 Denio, 45 ; Hudson Canal Company vs. The 
Westchester Bank, 4 Denio, 97. It puts to rest the objection that 
the defendant's promise was void for want of consideration. The 
report of that case shows that the promise was not only made to 
Moon, but to the plaintiff Farley. In this case the promise was made 
to Holly, and not expressly to the plaintiff; and this difference be- 
tween the two cases ^presents the question, raised by the defendant's 
objection, as to the want of privity between the plaintiff and defend- 
ant. As early as 1806 it was announced by the Supreme Court of 
this State, upon what was then regarded as the settled law of Eng- 
land, '* that where one person makes a promise to another for the 
benefit of a third person, that third person may maintain an action 
upon it." Schermerhorn vs, Vanderheyden, 1 John. R. 140 has 
often been reasserted by our courts and never departed from. The 
case of Seaman vs. White has occasionally been referred to (but not 
by the courts), not only as having some bearing upon the question 
now under consideration, but as involving in doubt the soundness 
of the proposition stated in Schermerhorn vs. Vanderheyden. In 
that case one Hill, on August 17th, 1835, made his note and pro- 
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cured it to be endorsed by Seaman and discoanted by the Phoenix 
Bank. Before the note matnred, and while it was owned by the 
Phoenix Bank, Hill placed in the hands of the defendant, Whitney, 
his draft accepted by a third party, which the defendant endorsed, 
and on October 7th, 1835, got discounted and placed the avails in 
the hands of an agent with which to take up Hill's note; the note 
became due, Whitney withdrew the avails of the draft from the 
hands of his agent and appropriated it to a debt due him from Hill, 
and Seaman paid the note endorsed by him and brought his suit 
against Whitney. Upon this state of facts appearing, it was held 
that Seaman could not recover, first, for the reason that no promise 
had been made by Whitney to pay; and, second, if a promise could 
be implied from the facts that Bill's accepted draft, with which to 
raise the means to pay the note had been placed by Hill in the 
hands of Whitney, the promise would not be to Seaman, but to the 
Phoenix Bank, who then owned the note; although in the course of 
the opinion of the Court it was stated that, in all cases the principle 
of which was sought to be applied to that case, the fund had been 
appropriated by an express undertaking of the defendant with the 
creditor. But before concluding the opinion of the Court in this 
case, the learned jadge who delivered it conceded that an under- 
taking to pay the creditor may be implied from an arrangement to 
that effect between the defendant and the debtor. This question 
was subsequently, and in a case quite recent, again the subject of 
consideration by the Supreme Court, when it was held that in de- 
claring upon a promise, made to the debtor by a third party to pay 
the creditor of the debtor, founded upon a consideration advanced 
by the debtor, it was unnecessary to aver a promise to the creditor; 
for the reason that upon proof of a promise made to the debtor to 
pay the creditor, a promise to the creditor would be implied. And 
in support of this proposition, in no respect distinguishable from 
the one now under consideration, the case of Schermerhorn vs. Van- 
derheyden, with many intermediate cases in our courts, were cited, 
in which the doctrine of that case was not only approved, but 
affirmed. The Delaware & Hudson Canal Company vs. The West- 
chester County Bank, 4 Denio, 97. The same principle is adjudged 
in several cases in Massachusetts. I will refer to but few of them. 
Arnold vs, Lyman, 17 Mass. 400; Hall vs. Marston, 17 Mass. 575; 
Brewer vs. Dyer, 7 Cush. 337, 340. In Hall vs. Macston the Court 
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says: *' It seems to have been well settled that if A promises B for 
a valaable consideration to pay C, the latter may maintain assump- 
sit for the money ;" and in Brewer vs. Dyer, the recovery was up- 
held, as the Court said, *' upon the principle of law long recognized 
and clearly established, that when one person, for a valuable con- 
sideration, engages with another, by a simple contract, to do some 
act for the benefit of the third, the latter, who would enjoy the 
benefit of the act, may maintain an action for the breach of such 
engagement ; that it does not rest upon the ground of any actual or 
supposed relationship between the parties as some of the earlier 
cases would seem to indicate, but upon the broader and more satis- 
factory basis that the law operating on the act of the parties creates 
the duty, establishes a privity, and implies the promise and obliga- 
tion on which the action is founded. '' There is a more recent case 
decided by the same Court, to which the defendant has referred 
and claims that it at least impairs the force of the former cases as 
authority. It is the case of Mellen vs. Whipple, 1 Gray, 317. In 
that case one Rollins made his note for 9500 payable to Ellis & 
Mayo or order, and to secure its payment mortgaged to the payees a 
certain lot of ground, and then sold and conveyed the mortgaged 
premises to the defendant, by deed, in which it was stated that the 
*' granted premises were subject to a mortgage for $500, which 
mortgage, with the note for which it was given, the said Whipple is 
to asstime and cancel." The deed thus made was accepted by 
Whipple, the mortgage was afterward duly assigned, and the note 
endorsed by Ellis & Mayo to the plaintiff's intestate. After Whip- 
ple received the deed he paid to the mortgagees and their assigns 
the interest upon the mortgage and note for a time, and upon re- 
fusing, to continue his payments was sued by the plaintiff as admin- 
istratrix of the assignee of the mortgage and note. The Court held 
that the stipulation in the deed that Whipple should pay the mort- 
gage and note was a matter exclusively between the two parties to 
the deed ; that the sale by Rollins of the equity of redemption did 
not lessen the plaintiff's security, and that as nothing had been put 
into the defendant's hands for the purpose of meeting the plaintiff's 
claim on Rollins, there was no consideration to support an express 
promise, mach less an implied one, that Whipple should pay Mellen 
the amount of the; note. This is all that was decided in that case, 
and the substance of the reasons assigned for the decision; and 
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whether the case was rightly disposed of or not, it has not in its 
facts any analogy to the case before as, nor do the reasons assigned 
for the decision bear in any degree upon the question we are now 
considering. But it is urged that because the defendant was not in 
any sense a trustee of the property of Holly for the benefit of the 
plaintiff, the law will not imply a promise. I agree that many of 
the cases where a promise was implied were cases of trusts, created 
for the benefit of the promisor. The case of Felton vs. Dickinson, 
10 Mass. 189-190, and others that might be cited, are of that class, 
but concede them all to have been cases of trusts, and it proves 
nothing against the application of the rule to this case. The duty 
of the trustee to pay the cestuis que trusty according to the terms of 
the trust, implies his promise to the latter to do so. In this case 
the defendant, upon ample consideration received from Holly, 
promised Holly to pay his debt to the plaintiff; the consideration 
received and the promise to Holly made it plainly his duty to pay 
the plaintiff as if the money had been remitted to him for that pur- 
pose, and as well-implied a promise to do so as if he had been made 
a trustee of property to be converted into cash with which to pay. 
The fact that a breach of the duty imposed in the one case may be 
visited, and justly, with more serious consequences than in the 
other, by no means disproves the payment to be a duty in both. 
The principle illustrated by the example so frequently quoted 
(which concisely states the case in hand) *' that a promise made to 
one for the benefit of another, he for whose benefit it is made may 
bring an action for its breach," has been applied to trust cases, not 
because it was exclusively applicable to those cases, but because it 
was a principle of law, aod as such applicable to those cases. It was 
also insisted that Holly could have discharged the defendant from 
his promise, thongh it was intended by both parties for the benefit of 
the plaintiff, and therefore the plaintiff was not entitled to maintain 
this suit for the recovery of a demand over which he had no control. 
It is enough that the plaintiff did not release the defendant from 
his promise, and whether he could or not is a question not now 
necessarily involved; but if it was, I think it would be found 
difficult to maintain the right of Holly to discharge a judgment 
recovered by the plaintiff upon confession or otherwise, for the 
breach of the defendant's promise; and if he could not, how 
could he discharge the suit before judgment, or the promise 



Sec. L] THIRD PERSONS AS BENEFICIARIES 141 

before suit, made as it was for the plaintiff's benefit and in 
accordance with legal presumption accepted by him (Berley vs. 
Taylor, 5 Hill, 577-584, et seq.)^ until his dissent was shown? The 
cases cited, and especially that of Farley vs, Cleayeland, establish 
the validity of a parol promise; it stands then upon the footing of 
a written one. Suppose the defendant had given his ^ote in which 
for value received of Holly he had promised to pay the plaintiff, 
and the plaintiff had accepted the promise retaining Holly's liability. 
Very clearly Holly could not have discharged that promise, be the 
right to release the defendant as it may. No one can doubt that he 
owes the sum of money demanded of him, or that in accordance 
with his promise it was his duty to have paid it to the plaintiff; nor 
can it be doubted that whatever may be the diversity of opinion 
elsewhere, the adjudications in this State, from a very early period, 
approved by experience, have established the defendant's liability ; 
if, therefore, it could be shown that a more strict and technically 
accurate application of the rules applied would lead to a different 
result (which I by no means concede), the effort should not be made 
in the face of manifest justice. 

The judgment should be affirmed. 

Johnson, C. J., Denio, Seldon, Allen and Strong, JJ., con- 
curred. Johnson, C.J. , and Dbnio, J., were of opinion that the 
promise was to be regarded as made to the plaintiff through the 
medium of his agent, whose action he could ratify when it came to 
his knowledge, though taken without his being privy thereto. 

CoMSTOCK, J. (Dissenting. ) The plaintiff had nothing to do 
with the promise on which he brought this action. It was not 
made to him, nor did the consideration proceed from him. If he 
can maintain the suit, it is because an anomaly has found its way 
into the law on this subject. In general there must be privity of 
contract. The party who sues upon a promise must be the prom- 
isee, or he must have some legal interest in the undertaking. In 
this case it is plain that Holly, who loaned the money to the defend- 
ant, and to whom the promise in question was made, could at any 
time have claimed that it should be performed to himself personally. 
He had lent the money to the defendant, and at the same time di- 
rected the latter to pay the sum to the plaintiff. This direction he 
could countermand, and if he had done so, manifestly the defend- 
ant's promise to pay according to the direction would have ceased to 
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exist. The plaintiff woold receive a benefit by a complete execation 
of the arrangement, bnt the arrangement itself was between other 
parties, and was under their exclasive control. If the defendant 
had paid the money to Holly, his debt would have been discharged 
thereby. So Holly might have released the demand or assigned it 
to another person, or the parties might have annulled the promise 
now in question, and designated some other creditor of Holly as the 
party to whom the money should be paid. It has never been 
claimed, that in a case thus situated, the right of a third person to 
sue upon the promise rested on any sound principle of law. We 
are to inquire whether the rule has been so established by positive 
authority. 

The cases which have sometimes been supposed to have a bearing 
on this question are quite numerous. In some of them the dicta of 
judges, delivered upon very slight consideration, have been referred 
to as the decisions of the courts. Thus in Schermerhorn V8, Van- 
derheyden, 1 John. 140, the Court is reported as saying: " We are 
of opinion that where one person makes a promise to another, 
for the benefit of a third person, that third person may maintain an 
action on such promise." This remark was made on the authority 
of Dutton V8, Poole, Vent. 318, 332, decided in England nearly 
two hundred years ago. It was, however, but a mere remark, as 
the case was determined against the plaintiff on another ground. 
Yet this decision has often been referred to as authority for similar 
observations in later cases. 

In another class of cases, which have been sometimes supposed to 
favor the doctrine, the promise was made to the person who brought 
the suit while the consideration proceeded from another, the ques- 
tion considered being whether the promise was void by the Statute 
of Frauds. Thus in Gold vs. Phillips, 10 Johns. 412 one Wood 
was indebted to the plaintiffs for services at attorneys and counsel, 
and he conveyed a farm to the defendants who, as part of the con- 
sideration, were to pay that debt. Accordingly the defendants 
wrote to the plaintiffs, informing them that an arrangement had 
been made by which they were to pay the demand. The defence 
was that the promise was void within the statute, because, although 
in writing, it did not express the consideration. But the action was 
sustained on the ground that the undertaking was original and not 
collateral. So in the case of Farley t;^. Oleaveland, 4 Cow. 432; 9 
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Cow. 639, the facts proved or offered to be proved were that the 
plaintiff held a note against one Moon ; that Moon sold hay to the 
defendant, who in consideration of that sale promised the plaintiff 
by parol to pay the note. The only question was whether the Stat- 
ute of Frands applied to the case. It was held by the Supreme 
Court, and afterward by the Court of Errors, that it did not. Such 
is also precisely the doctrine of EUwood vs. Monk, 5 Wend. 235, 
where it was held that a plea of the Statute of Frauds to a count 
upon a promise of the defendant to the plaintiff, to pay the latter a 
debt owing to him by another person, the promise being founded 
on a sale of property to the defendant by the other person was bad. 

The cases mentioned, and others of a like character were referred 
to by Jewett, J., in Barker vs, Bucklin, 2 Denio, 45. In that case 
the learned justice considered at some length the question now be- 
fore us. The authorities referred to were mainly those which I 
have cited and others upon the Statute of Frauds. The case decid- 
ed nothing on the present subject, because it was determined against 
the plaintiff on a ground not involved in this discussion. The doc- 
trine was certainly advanced which the plaintiff now contends for, 
but among all the decisions which were cited I do not think there 
is one standing directly upon it. The case of Arnold vs, Lyman, 
17 Mass. 400, might perhaps be regarded as an exception to this re- 
mark if a different interpretation had not been given to that deci- 
sion in the Supreme Court of the same State where it was pro- 
nounced. In the recent case of Mellen. Administratrix, vs. 
Whipple, I Gray, 317, that decision is understood as belonging to a 
class where the defendant has in his hands a trust fund, which was 
the foundation of the duty or promise in which the suit is brought. 

The cases in which some trust was involved are also frequently 
referred to as authority for the doctrine now in question, but they 
do not sustain it. If A delivers money or property to B, which 
the latter accepts upon a trust for the benefit of C, the latter can 
enforce the trust by an appropriate action for tliat purpose. Berly 
vs, Taylor, 5 Hill, 577. If the trust be of money, I think the 
beneficiary may assent to it and bring the action for money had and 
received to his use. If it be of s(»mething else than money, the 
trustee must account for it according to the terms of the trust and 
upon principles of equity. There is some authority even for saying 
that an express promise founded on the possession of a trust fund 
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may be enforced by an action at law in the name of the beneficiary, 
although it was made to the creator of the trnst Thus in Comyn's 
Digest (Action on the Case npon Assumpsit, B. 15), it is laid down 
that if a man promise a pig of lead to A., and his executor giye 
lead to make a pig to B, who assumes to deliver it to A, an as- 
sumpsit lies by A against him. The case of The Delaware & Hud- 
son Canal Company vs. The Westchester County Bank, 4 
Denio, 97, involved a trust because the defendants had received 
from a third party a bill of exchange under an agreement 
that they would endeavor to collect it, and would pay over the 
proceeds when collected to the plaintiffs. A fund received 
under such an agreement does not belong to the person 
who receives it. He must account for it specifically; and perhaps 
there is no gross violation of principle in permitting the equitable 
owner of it to sue upon an express promise to pay it over. Having 
a specific interest in the thing, the undertaking to account for it 
may be regarded as in some sense made with him through the 
author of the trust. But further than this we cannot go without 
violating plain rules of law. In the case before us there was noth- 
ing in the nature of a trust or agency. The defendant borrowed 
the money of Holly and received it as his own. The plaintiff had 
no right in the fund, legal or equitable. The promise to repay the 
money created an obligation in favor of the lender to whom it was 
made and not in favor of any one else. 

I have referred to the dictum in Schermerhorn vs, Vanderheyden, 
1 Johns. 140, as favoring the doctrine contended for. It was the 
earliest in this State, and was founded, as already observed, on the 
old English case of Dutton vs, Poole, in Ventris. That case has 
always been referred to as the ultimate authority whenever the rule 
in question has been mentioned, and it deserves, therefore, some 
further notice. The father of the plaintiff's wife being seized of 
certain lands, which afterward on his death descended to the de- 
fendant, and being about to cut £1,000 worth of timber to raise a 
portion for his daughter, the defendant promised the father, in con- 
sideration of his forbearing to cut the timber, that he would pay 
the said daughter the £1,000. After verdict for the plaintiff, upon 
the issue of 7ion assumpsit^ it was urged in arrest of judgment, that 
the father ought to have brought the action and not the husband 
and wife. It was held, after much discussion, that the action 
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would lie. The Court said: " It might be another case if the mon- 
ey had been to have been paid to a stranger, but there is such a 
nearness of relation between the father and the child, and it is a 
kind of debt to the child to be provided for, that the plaintiff is 
plainly concerned." We need not criticize the reason given for this 
decision. It is enough for the present purpose that the case is no 
authority for the general doctrine, to sustain which it has been so 
frequently cited. It belongs to a class of cases somewhat peculiar 
and anomalous, in which promises have been made to a parent or 
person standing in a near relationship to the person for whose ben- 
efit it was made, and in which, on account of that relationship, the 
beneficiary has been allowed to maintain the action. Regarded as 
standing on any other ground, they have long since ceased to be the 
law in England. Thus in Crow vs. Rogers, 1 Strange, 592, one 
Hardy was indebted to the plaintiff in the sum of £70, and upon a 
discourse between Hardy and the defendant, it was agreed that the 
defendant should pay that debt in consideration of a house to be 
conveyed by Hardy to him. The plaintiff brought the action on 
that promise, and Dutton vs. Poole was cited in support of it. But 
it was held that the action would not lie, because the plaintiff was 
a stranger to the transaction Again, in Price vs. Easton, 4 Barn. 
& Adolph. 433, one William Price was indebted to the plaintff in 
£13. The declaration averred a promise of the defendant to pay 
the debt in consideration that William Price would work for him 
and leave the wages in his hands, and that Price did work accord- 
ingly, and earned a large sum of money, which he left in the de- 
fendant's hands. After verdict for the plaintiff a motion was made 
in arrest of judgment, on the ground that the plaintiff was a stran- 
ger to the consideration. Dutton vs. Poole and other cases of that 
class were cited in opposition to the motion, but the judgment was 
arrested. Lord Denham said: '* I think the declaration cannot be 
supported, as it does not show any consideration for the promise 
moving from the plaintiff to the defendant. " Littledale, J. , said : 
** No privity is shown between the plaintiff and the defendant. The 
case is precisely like Crow vs. Rogers, and must be governed by it." 
Taunton, J., said: *' It is consistent with all the matter alleged in 
the declaration that the plaintiff may have been entirely ignorant of 
the arrangement between William Price and the defendant." Pat- 
terson, J., observed: *' It is clear that the allegations do not show 
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a right of action in the plaintiff. There is no promise to the plain- 
tiff alleged." The same doctrine is recognized in Lilly vs. Hays, 5 
Ad. & Ellis, 548, and snch is now the settled rale in England, al- 
though at an early day there was some obscurity arising out of the 
case of Datton vs, Poole and others of that pecaliar class. 

The question was also involved in some confusion by the earlier 
cases in Massachusetts. Indeed, the Supreme Court of that State 
seems at one time to have made a nearer approach to the doctrine 
on which this action must rest than the courts of this State have 
ever done. 10 Mass. 287; 17 Mass. 400. But in the recent case 
of Mellon, Administratrix, vs. Whipple, 1 Gray, 317, the subject 
was carefully reviewed and the doctrine utterly overthrown. One 
RoUin was indebted to the plaintiff's testator, and had secured the 
debt by a mortgage on his land. He then conveyed the equity of 
redemption to the defendant by a deed which contained a clause 
declaring that the defendant was to assume and pay the mortgage. 
It was conceded that the acceptance of the deed with such a clause 
in it was equivalent to an express promise to pay the mortgage debt, 
and the question was whether the mortgagee or his representative 
could sue on that undertaking. It was held that the suit could not 
be maintained, and in the course of a very careful and discrimina- 
ting opinion by Metcalf , J. , it was shown that the cases which had 
been supposed to favor the action belonged to exceptional classes, 
none of which embraced the pure and simple case of an attempt by 
one person to enforce a promise made to another from whom the 
consideration wholly proceeded. I am of that opinion. 

The judgment of the Court below should therefore be reversed 
and a new trial granted. 

Orover, J., also dissented. 

Judgment affirmed. 

III. — TwEDDLE VS. Atkinson, Executor of Guy, Deceased. 
In the Queen's Bench, June 7, 1861. 

(1 Best & Smith 898.) 

The declaration stated that the plaintiff was the son of John 
Tweddle, deceased, and before the making of the agreement here- 
after mentioned, married the daughter of William Guy, deceased; 
and before the said marriage of the plaintiff the said William Guy, 
in consideration of the then intended marriage, promised the plain- 
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tiff to give to his said daughter a marriage portion, but the said 
promise was verbal, and at the time of the making of the said agree- 
ment had not been performed; and before the said marriage the said 
John Tweddle, in consideration of the said intended marnage, also 
verbally promised to give the plaintiff a marriage portion, which 
promise at the time of the making of the said agreement had not 
been performed. It then alleged that after the marriage and in the 
lifetime of the said William Gny, and of the said John Tweddle, 
they, the said William Gny and John Tweddle, entering into the 
agreement hereafter mentioned as a mode of giving effect to their 
said verbal promises ; and the said William Gay also entering into the 
said agreement in order to provide for his said daughter a marriage 
portion, and to procure a further provision to be made by the said 
John Tweddle, by means of the said agreement, for his said 
daughter and acting for the benefit of his said daugh- 
ter; and the said John Tweddle also entering into the said agree- 
ment in order to provide for the plaintiff a marriage portion, and to 
procure a further provision to be made by the said William Guy, by 
means of the said agreement, for the plaintiff, and acting for the 
benefit of the plaintiff; they the said William Guy and John Twed- 
dle made and entered into an agreement in writiug in the words 
following — that is to say : 

'* High Coniscliffe, July 11, 1855. 

'* Memorandum of an agreement made this day between William 
Guy, of, etc. , of the one part, and John Tweddle, of, etc. , of the 
other part. Whereas it is mutually agreed that the said William 
Guy shall and will pay the sum of £200 to William Tweddle, his 
son-in-law ; and the said John Tweddle, father to the aforesaid Wil- 
liam Tweddle, shall and will pay the sum of £100 to the said William 
Tweddle, each and severally the'said sums on or before August 21st, 
1855. And it is hereby further agreed by the aforesaid William 
Guy and the said John Tweddle that the said William Tweddle has 
full power to sue the said parties in any court of law or equity for 
the aforesaid sums hereby promised and specified. " 

And the plaintiff says that afterward and before this suit, he 
and his said wife, who is still living, ratified and assented to the said 
agreement, and that he is the William Tweddle therein mentioned. 
And the plaintiff says that the said August 2 1st, 1855, a.d., elapsed, 
and all things have deen done and happened necessary to entitle the 
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plaintiff to have the said sam of £200 paid by the said William Gny 
or his executor, yet neither the said William Guy nor his executor 
has paid the same, and the same is in arrear and unpaid, contrary to 
the said agreement. 

Demurrer and joinder therein. 

Edward James for the defendant. 

Mellish for the plaintiff. 

Edward James was not called upon to reply. 

WiGHTMAN J. Some of the old decisions appear to support the 
proposition that a stranger to the consideration of a contract may 
maintain an action upon it, if he stands in such a near relationship 
to the party from whom the consideration proceeds, that he may 
be considered a party to the consideration. The strongest of those 
cases is that cited in Bourne vs. Mason, I Yentr. 6, in which it was 
held that the daughter of a physician might maintain assumpsit 
upon a promise to her father to give her a sum of money if he per- 
formed a certain cure. But there is no modern case in which the 
proposition has been supported. On the contrary, it is now estab- 
lished that no stranger to the consideration can take advantage of a 
contract, although made for his benefit. 

Gromptoi^, J. It is admitted that the plaintiff cannot succeed 
unless this case is an exception to the modern and well-established 
doctrine of the action of assumpsit. At the time when the cases 
which have been cited were decided the action of assumpsit was 
treated as an action of trespass upon the case, and therefore in the 
nature of a tort; and the law was not settled, as it now is, that nat- 
ural love and affection is not a sufficient consideration for a promise 
upon which an action may be maintained ; nor was it settled that 
the promisee cannot bring an action unless the consideration for the 
promise moved from him. The modern cases have, in effect, over- 
ruled the old decisions; they show that the consideration must move 
from the party entitled to sue upon the contract. It would be a 
monstrous proposition to say that a person was a party to the con- 
tract for the purpose of suing upon it for his own advantage, and 
oiot a party to it for the purpose of being sued. It is said that the 
father in the present case was agent for the son in making the con- 
tract, but that argument ought also to make the son liable upon it. 
I am prepared to overrule the old decisions, and to hold that, by 
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reason of the principles which now govern the action of assumpsit y 
the present action is not maintainable. 

Blackburn, J. The earlier part of the declaration shows a con- 
tract which might be sued on, except for the enactment in § 4 of 
the Statnte of Frauds, 29 Car. 2, Ch. 3. The declaration then sets 
oat a new contract, and the only point is whether, that contract be- 
ing for the benefit of the children, they can sue npon it. Mellish 
admits that in general no action can be maintained upon a promise, 
unless the consideration moves from the party to whom it is made. 
But he says that there is an exception — namely, that when the con- 
sideration moves from a father, and the contract is for the benefit 
of his son, the natural love and affectioa between the father and son 
gives the son the right to sue as if the consideration had proceeded 
from himself. And Button and Wife vs. Poole, 2 Lev. 210; 1 
Ventr. 318 was cited for this. We cannot overrule a decision of 
the Exchequer Chamber, but there is a distinct ground on which 
that case cannot be supported. The cases npon Stat. 27 El. Ch. 4, 
which have decided that, by § 2, voluntary gifts by settlement after 
marriage are void against subsequent purchasers for value, and are 
not saved by § 4, show that natural love and affection are not a suf- 
ficient consideration whereon an action of assumpsit may be founded. 

Judgment for the defendant. 

IV. — Roberts and Green were partners. The co partnership was 
dissolved. Green retained the firm property and promised Roberts 
to pay all the firm debts. 

Certain creditors brought suit on this promise. Should they re- 
cover? 

(See case of Merrill vs. Green, 55 N. Y. 270.) 

V. — A mortgage was executed by one Evans, who then owned the 
mortgaged premises. He then conveyed the premises, and through 
various mesne conveyances the title vested in one Sanborn. In 
none of these conveyances did the grantee assume the mortgage. 
Sanborn conveyed to Turner by deed, reciting the said mortgage 
and that the property was taken subject to the same with a covenant 
that as part of the purchase 'iioney, the grantee Turner assumed the 
said mortgage and agreed to pay the same. 
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The mortgagee foreclosed and soDght to enter a deficiency jndg 
ment against Tamer. 
Shoald this be allowed? 

(See case of Vrooman va. Turner. 69 N. Y. 280.) 

VI. — Buchanan vs. Tilden. 

In the New York Supreme Court, May Term, 1896. 

(5 Appellate Division »54.) 

Appeal by the defendant, George H. Tilden, from a judgment of 
the Snpreme Court in favor of the plaintiff, entered in the office of 
the clerk of the County of New York on the 2l8t day of Febrnary, 
1896, upon the verdict of a jury rendered by direction of the Court 
after a trial at a Trial Term of said Conrt, and also from an order 
entered in said clerk's office on the 10th day of March, 1896, deny- 
ing the defendant's motion for a new trial made upon the min- 
utes. 

The complaint alleged: ** Fifth. That on or about the 19th day 
of February, 1887, an agreement was entered into by and between 
the defendant and Robert D. Buchanan, the husband of this 
plaintiff, whereby, in consideration of services theretofore rendered, 
and thereafter to be rendered, by the said Robert D. Buchanan and by 
Robert O. Dun, and other good and valuable considerations moving 
from the said Robert D. Buchanan and the said Robert G. Dun to 
the said defendant, the said defendant promised and agreed with 
the said Robert D. Buchanan that in the event of the success of cer- 
tain proceedings then pending, or any which might thereafter be 
taken, to practically set aside the thirty-fifth section, article or 
clause of the last will and testament of the late Samuel J. Tilden, 
the uncle of the said defendant, the said defendant would pay to 
this plaintiff, or to her order, the sum of fifty thousand dollars. 

** Sixth. That as evidence of the last mentioned agreement, the 
said defendant wrote and signed and delivered to one Robert G. Dun 
the following letter: 

*' ' New York, February 19th, 1887. 
•* * Robert G. Dun, Esq., 

'*'No. 314 B'way, N. Y. City. 
*' • My Dear Sir: — It is understood between Mr. R. D. Buchanan 
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and myseli that in the event of the saccess of the proceedings now 
pending, or any which may be taken to practically set aside the 
thirty-fifth section of the will of my late ancle, Samuel J. Tilden, 
in view of the assistance looking to that end which has been and 
may be rendered by Mr. Bnchanan, as well as yourself, that I will 
and do hereby become responsible for the payment to Mrs. Adelaide 
E. Buchanan, or her order, of the sum of fifty thousand dollars. 

" * Yours very respectfully, 

•* 'G. H. TiLDEN.'" 

Upon the trial it was shown that after the signing and delivery 
of this letter, Mr. Buchanan got from Dun and delivefed to the de- 
fendant 110,000 and afterwards got other moneys for the defendant, 
in all over 120,000, for the purposes of the will contest, on the faith 
of the promises made by defendant to benefit Mrs. Buchanan, 
which advances were secured by notes to Dun, and which, with in- 
terest, after the successful termination of the will contest, were paid. 
As the result of the contest of the will of Samuel J. Tilden the de- 
fendant and his brothers and sisters were enriched to the extent of 
several millions of dollars; and the value to be attached to the pecu- 
niary assistance which Buchanan had procured for him is evidenced 
by letters, in one of which the defendant says: " We shall ever be 
grateful for the assistance you have given us, and if we succeed in 
getting our money we shall have you to thank for our success. " 

The plaintiff was the adopted daughter of Moses Y. , a brother of 
Samuel J. Tilden, who died before him; and not being of the blood 
of the latter, the plaintiff presumably could not take at his death, 
and could only hope as a resalt of a successful contest of the will to 
benefit by such an agreement as was made by defendant. Dun was 
the brother-in-law and uncle of plaintiff's husband, and, as shown, 
was interested by ties of relationship, as well as friendship, in the 
plaintiff, and on her account principally made the money advances; 
the testimony showing that the promise made by defendant to Dun 
was that the plaintiff should share alike with himself and his broth- 
ers and sisters in the estate of Samuel J. Tilden in the event of suc- 
cess in the then pending litigation over the will, and that it was on 
this promise that Dun loaned the money to defendant; and also 
that it was to secure benefit to the plaintiff that her husband ren- 
dered the services which he concededly did in obtaining the moneys 
from Dun. 
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The defendant offered no evidence upon the trial, and apon the 
showing made the Court directed a verdict for the plaintiff. 

Delos McCurdy for the appellant. 

Louis S. Phillips for the respondent. 

O'Brien, J. The Court is impressed with the strong equity of 
plaintiff's case as exhibited, not only by the oral evidence and the 
letters of the defendant, but by the very terms of the agreement 
sued upon. But conceding this, and, further, that there was a con- 
tract between Dun and the defendant, and between Buchanan and 
the defendant, upon a sufficient consideration, for the benefit of the 
plaintiff, th& question remains whether she can recover upon such a 
contract. 

The respondent, recognizing the difficnlty of sustaining such 
right upon the contract made between Dun and defendant, rests 
her case upon that made between the defendant and Buchanan, to 
pay the plaintiff $50,000 in consideration of Buchanan's services to 
defendant. In opposition the appellant contended below, as he does 
here, that the only contract shown was one between Dun and the 
defendant relating to loans of money made by Dun to the latter 
which were to be and were actually repaid to Dun, and not to plain- 
tiff, who, it is insisted, had no interest in the contract claimed to 
have been made for her benefit; that no consideration was given by 
plaintiff for any promise made by defendant; that the letter which 
was the basis of the action was addressed to Dun, and, therefore, 
showed a contract with him and not with the plaintiff's husband, 
and that Dun advanced the only substantial consideration for the 
alleged promise, and that this has been repaid. 

There, is much force in this construction of the contract between 
the parties; but if we take the stronger and more favorable position 
advanced by the respondent it remains to be considered, assuming a 
contract between plaintiff's husband and defendant for her benefit, 
whether upon this theory she would be entitled to recover. As thus 
presented the question is, can a wife enforce payment in her own 
name where the husband renders valuable services and stipulates 
with the person to whom the same were rendered that compensation 
therefor shall be made, not to him, but to her ? 

It is insisted that the promise having been made to the husband 
of the plaintiff, who owed to her the obligation of support and main- 
tenance (an obligation both legal and moral), she as the designated 
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beneficiary is entitled to enforce the contract expressly made for her 
benefit and on her behalf. In support of this proposition our atten- 
tion is called to many English cases, and many cases in this State, 
beginning with that of Lawrence vs. Fox (20 N. Y. 268), wherein 
it was held that an action lies on a promise made by the defendant 
upon a valid consideration to a third person for the benefit of the 
plaintiff, although the plaintiff was not privy to the consideration. 
In Vroonian vs. Turner (69 N. Y. 284) it is said : " The courts are 
not inclined to extend the doctrine of Lawrence vs. Fox to cases not 
clearly within the principle of that decision. Judges have differed 
as to the principle upon which Lawrence vs. Fox and kindred cases 
rest, but in every case in which an action has been sustained there 
has been a debt or duty owing by the promisee to the party claim- 
ing to sue upon the promise. Whether the decisions rest upon the 
doctrine of agency, the promisee being regarded as the agent of the 
third party, who, by bringing this action adopts his acts, or upon 
the doctrine of a trust, the promisor being regarded as having re- 
ceived money or other thing for the third party, is not material. In 
either case there must be a legal right, founded upon some obliga- 
tion of the promisee, in the third party, to adopt and claim the 
promise as made for his benefit. " This and similar cases that might 
be cited, in which Lawrence vs. Fox has been distinguished, will 
show that that case has been sharply criticized and its scope mate- 
rially limited, and that the tendency of the decisions is to adhere to 
the rule at common law, ** that one cannot acquire rights under a 
contract to which he is not a party, and hence no right to enforce a 
contract is given to a person not a party to it, or an assignee of such 
a party." (Lawson on Contracts, § X13.) 

There have b6en, however, certain exceptions to this general rule 
recognized in some of the cases, beginning with the English case of 
Button vs. Poole (1 Ventris, 318), upon which the learned trial 
judge relied for his action. This case is the foundation for a dis- 
tinct class of cases where promises have been made to a father or 
other near relative for the benefit of a child or other dependent rela- 
tive in which the person for whose benefit the promise was made has 
been permitted to maintain an action for the breach of it. The near, 
ness of the relation between the promisee and him for whose benefit 
the promise was made has been sometimes assigned as the reason for 
these decisions, and while the principle upon which they have been 
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placed has been variously stated, and in some instances questioned, 
both in England and America, the decisions have been followed and 
must, therefore, be regarded as settled law. In this State the cases 
in which reference has been made to Dutton vs. Poole are: Schemer- 
horn vs, Vanderheyden (1 Johns. 140) ; Cumberland vs, Codring- 
ton (3 Johns. Ch. 254) ; Barker vs. Bucklin (2 Den. 45) ; Bleeker 
vs. Bingham (3 Paige 246); King vs. Whitely (10 id. 465); Law- 
rence vs. Fox (20 N. y. 268) ; Burr vs. Beers (24 id. 178) ; Knowles 
vs. Erwin (43 Hun. 150). In all of these where the promise of the 
third person has been enforced it will be found that, as in Dutton 
vs. Poole, the promisee and the person for whose benefit the promise 
was made stood in the relation of parent and child ; and in Todd vs. 
Weber (95 N". Y. 181) the person to be benefited was an adopted 
child ; and they proceeded upon the fact that the promisor had ob- 
tained a consideration from the father for which he undertook to 
discharge the duty that such father owed to the child of making 
suitable provision for the child by way of maintenance and support 
or by the advancement of a portion ; and it was recognized that the 
cases were to be supported upon the principle of the duty or obliga- 
tion that the father owed to the child and which for a valuable con- 
sideration the promisor agreed to perform. We do not regard these 
cases, therefore, as authority for the broad proposition that a near 
relationship between the promisee and the person who is to be bene- 
fited by the contract would give such person a right of action. 

But it is insisted that the duty which a father owes his child is no 
greater or higher than that which a husband owes his wife; and it 
was assumed by the learned trial judge that the duty and obligation 
of the husband to the wife is, as a consideration, quite equal to the 
duty and obligation of the father to the child. But, if we concede 
that the obligation of the father is to support the child, and that the 
duty of the husband is to support the wife ; that upon the death of 
the father the child will be entitled to a portion of his estate, and 
that upon the death of the husband the wife would be entitled to a 
portion of her husband's estate, the fact still remains that this was 
not a contract looking towards the discharge of the obligation which 
the husband owed to support the wife, and must, therefore, be sup- 
ported, if at all, upon the mere relation of husband and wife. We 
can find no authority for holding that a promise made to the hus- 
band by a third person for the benefit of his wife, which was not 
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intended to provide for her support or to discharge the husband's 
duty in that regard, could be enforced by the wife. Nor do we 
think that there is a disposition to extend the principle of some of 
the cases relating to father and child to any other relationship. An 
examination of these cases will show that, in almost all of them, the 
obligation and duty of support and maintenance rested upon or was 
assumed by the person to whom the promise was made, and that the 
promisor, for a consideration passing from the promisee, undertook 
to discharge that duty or obligation. Here the arrangement was, 
not to provide a fund for the support and maintenance of the wife, 
but to furnish her with an independent sum ; and the absence of 
any duty or obligation on the husband's part to provide such, elimi- 
nates the essential element or principle which is the basis of nearly 
all the cases where actions on behalf of a child have been allowed 
upon promises made by a third party to the father. As we have 
said, however, we do not think there is a disposition to regard as 
authority any of the cases in which the mere relationship between the 
parties has been held a sufficient consideration moving from the 
party for whose benefit the promise was made as against the promisor. 
On the contrary the latest case in the Court of Appeals (Durnherr 
vs, Rau, 135 N. Y. 219), while not directly in point, is, in its con- 
trolling principles, adverse to the plaintiff's right to maintain this 
action. There D, the plaintiff's husband, executed to defend- 
ant a deed of certain premises with covenant of warranty; 
he had previously executed mortgages thereon in which 
plaintiff joined. The grantee covenanted to pay all incumbrances 
*' by mortgage or otherwise," and the deed declared that the grant- 
or's wife reserved her right of dower in the premises. The mort- 
gage was subsequently foreclosed and the premises sold. In an ac- 
tion for breach of the covenant plaintiff claimed as damages the 
value of her inchoate right of dower cut off by the foreclosure. In 
determining adversely to her right to maintain such an action, the 
Court, in speaking of the force of a covenant by the grantee to pay 
off the mortgages and save the wife's right of dower says: ** But 
the wife was not a party to the mortgages and in no way bound to 
pay them. She had an interest that they should be paid without 
resort to the land, so that her inchoate right of dower might be 
freed therefrom. The husband, howerer, owed her no duty en- 
forceable in law or equity to pay the mortgages to relieve her dower. 
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The most that can be claimed is that, the mortgages having (as 
is assumed) been execated to secure his debts, and he having pro- 
cured the wife to join in them and pledge her right for their pay- 
ment, he owed her a moral duty to pay the mortgages, and thereby 
restore her to her original situation. But according to our decisions 
no legal or equitable obligation of which the law can take cogni- 
zance was created in favor of the wife against the husband or his 
property by these circumstances. There is lacking in this case the 
essential relation of debtor and creditor between the grantor and a 
third person seeking to enforce such a covenant, or such a relation 
as makes the performance of the covenant at the instance of such 
third person a satisfaction of some legal or equitable duty owing by 
the grantor to such person, which must exist according to the cases 
in order to entitle a stranger to the covenant to enforce it. It is . 
not sufficient that the performance of the covenant may benefit a 
third person. It must have been entered into for his benefit, or at 
least such benefit must be the direct result of performance, and so 
within the contemplation of the parties, and, in addition, the grant- 
or must have a legal interest that the covenant be performed in 
favor of the party claiming performance. The application of the 
doctrine of Lawrence vs. Fox (20 N. Y. 268) to this case would 
extend it much further than hitherto, and this can not be permitted 
in view of the repeated declarations of the Court that it should be 
confined to its original limits." 

While, therefore, in view of the strong equities in plaintiff's favor, 
we regret that the action is not sustainable in her behalf, this is to 
some extent lessened by the view we entertain that the husband 
may have the right in his own name and on his own behalf to se- 
cure some of the recompense to which he is entitled, and which, 
under the contract, he intended to secure for the benefit of his 
wife. 

The judgment must, therefore, be reversed and a new trial grant- 
ed, with costs to the appellant to abide the event. 

Vak Brunt, P. J., Rumsey, and Williams, JJ., concurred; 
Ingram AM, J., dissented. 

Rumsey, J. The contract upon which this action was brought 
is expressed in a letter signed by the defendant and addressed to 
Mr. Robert G. Dun. So much of it as is material to the case is as 
follows: ** It is understood between Mr. R. D. Buchanan and my- 
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self that, in the event of the success of the proceedings now pend- 
ing, or which may be taken to practically set aside the thirty -fifth 
section of the will of ray late nncle, Samuel J. Tilden, in view of 
the assistance looking to that end which has been and may be ren- 
dered by Mr. Bachanan, as well as yonrself, that I will and hereby 
do become responsible for the payment to Mrs. Adelaide E. Bachan- 
an, or her order, in the sum of fifty thousand dollars." 

The circumstances under which that contract was made were that 
an action was then pending to set aside the thirty-fifth section of 
the will of Samuel J. Tilden. The defendant was the principal 
party having the management and control of that action, and ho 
needed money to enable him to proceed with it. This money could 
only be got from Dun through the agency of Buchanan, who was 
the plaintiff's husband. Mrs. Buchanan, the plaintiff, was the 
adopted daughter of one of Mr. Tilden's brothers. The result of 
the action, whatever it might be, would have been of itself of no 
importance to her, and all that she could get out of the estate, what- 
ever might be the result of it, was the sum of money which was 
agreed to be paid by this letter. It is said, and it must be assumed, 
that after the writing of this letter Mr. Buchanan rendered some 
service, and it is conceded that Mr. Dun advanced to the defendant 
some 120,000, which was to be repaid to him with interest. 

The action was brought to compel the payment by the defendant 
of the t50,000 to Mrs. Buchanan, and the only question presented 
is whether under all the circumstances, Mrs. Buchanan had a cause 
of action arising out of the contract which is stated above. 

It is claimed by the plaintiff that her right to sue stands upon 
the principle enunciated by the Court of Appeals in Lawrence vs. 
Fox (20 N. Y. 268), which is that, where a promise is made to one 
party for the benefit of another, the person for whose benefit the 
promise is made has an action against the promisor. The facts of 
that case were, that the promisee loaned Fox a certain sum of 
money; the promisee also loaned to Lawrence an equal sum of 
money, and, in consideration that the promisee should loan the 
money to Fox, Fox agreed to pay it to Lawrence. In the last anal- 
ysis the ground upon which the right to maintain the action was 
put was that there was a novation. But such a ground necessarily 
involves the proposition that there is some duty owing from the 
promisee to the person for whose benefit the promise is made. The 
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existence of that groand has since been recognized in all the cases, 
and unless some sach daty has been shown to exist which the law 
recognizes, the person for whose benefit the contract is made is not 
permitted to maintain an action. 

The rale which has finally been laid down upon that subject is as 
follows : Where a promise is made by one person to another for the 
benefit of a third, in the absence of any liability of the promisee to 
such third person, he can not enforce the promise. (Townsend vs. 
Rackham, 143 N. Y. 516.) In that case, Judge Peckham, re- 
ferring to Lawrence vs. Fox and subsequent cases upon which the 
right of a third person to sue have been based, says: '* In none of 
them is there an intimation that the action could be sustained by 
the third person in the absence of any liability in his favor due or 
to grow due from the one to whom the promise was made." Judge 
Allen lays down the rule that, to enable the third party to bring an 
action on such promise, there must be some obligation or duty 
owing from the promisee to such third party which would give him 
a legal or equitable claim to the benefit of the promise or an 
equivalent from him personally. (Vrooman vs. Turner, 69 N. Y. 
280, 284.) 

An authority precisely in point in this case is Durnherr vs. Rau, 
135 N. Y. 219. In that case Emmanuel Durnherr, the husband of 
the plaintiff, had deeded to the defendant certain lands, in which deed 
the wife did not join. The defendant, the grantee, covenanted in the 
deed to pay all the incumbrances on the premises by mortgage or 
otherwise, and it was expressly declared in the deed that the wife re- 
served her right of dower in the premises. The defendant, upon 
being applied to, refused to pay the amount of the wife's right of 
dower, and permitted the mortgages in which she had joined to be 
foreclosed, thus cutting off her dower. An action was brought for 
the damages, and the court held that there was no right of action in 
the plaintiff, because there was, on the part of the husband, no legal 
or equitable obligation of which the law coald take cognizance in 
favor of the wife to protect her right of dower, for the reason that 
he owed her no duty enforceable in law or in equity to relieve her 
dower from the mortgages. The rule there is, that to permit the 
third party to enforce such a promise, the promisee must have a 
legal interest that the covenant be performed in favor of the party 
claiming the performance. It is quite clear that the right of dower 
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of the wife, even before the death of the hnsband, was, if not an 
estate, certainly an incumbrance on the premises conveyed to Kan, 
and was strictly within the terras of this conveyance to pay incum- 
brances on the premises by mortgage or otherwise. (Youngs vs. 
Carter, 10 Hun. 194; Mills vs. Van Voorhies, 20 N. Y. 412.) In 
Youngs vs. Carter (supra) it was held that there was a moral duty 
on the husband to do nothing by way of depriving his wife of that 
right. If, therefore, a moral obligation on the part of the promisee 
is sufficient to permit the enforcement of such a contract, it would 
seem that the decision in the case of Durnherr vs. Ran should have 
been different from what it was. But it is quite clear that the obli- 
gation, as expressed in all the cases cited above, must be a legal or 
equitable one. Such is the express holding of the court in Durn- 
herr vs. Rau, and in the other cases which have been cited. The 
Courts have expressly declared that Lawrence vs. Pox will not be 
extended to any case which did not come precisely within the rules 
above stated. (Pardee vs. Treat, 82 N. Y. 385.) 

It has been claimed that this case comes within this rule, because 
Buchanan, being the husband of the plaintiff, there was a moral 
obligation resting upon him to support and maintain his wife, 
and that for that reason this promise can be enforced. It is quite 
true that the husband is under an obligation t6 support his wife, 
and it may be that any contract which he makes with a third party, 
having for its object the carrying out of that obligation, would be 
enforced by the Courts. But certainly the liability of the promisor 
in such case will go no further than the extent of the obligation of 
the promisee. There is no obligation, legal or equitable, here on 
the part of the husband towards the wife to entitle her to the per- 
formance of this contract. This was not a contract for her support, 
nor was it one to do anything which, under any circumstances, the 
husband could be compelled to do. It was simply an obligation on 
the part of the defendant to pay to the plaintiff a sum of money as 
an independent fortune, for her separate estate, in case the husband 
rendered some service to him. So far as the plaintiff and her hus- 
band were concerned, as to this contract, there were no legal rela- 
tions between them. They occupied no different relation from that 
of any other man and woman, because the husband was under no 
obligation in any way to obtain for his wife a separate estate, or to 
do anything for the benefit of her separate estate, and this was 
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simply a contract on the part of the defendant to give her a sepa- 
rate estate, and not to do anything which the husband was called 
upon to do by way of her support, or to relieve him in any way 
from the duty which the law put upon him to support his wife. 
That duty, so far as appears, he was performing, and there was, 
therefore, no legal or equitable claim which the plaintiff had towards 
him, which he had not performed, that could serve as a basis for 
the novation which must lie at the foundation of this cause of ac- 
tion. A man is surely under no obligation to do any act to create a 
separate estate for his wife, however strong his obligation may be to 
support her. 

There is no case of authority in this State where this question 
has been raised in which it h£» been held that the moral obliga- 
tion under which a husband lies to support his wife is sufficient to 
enable her to maintain an action upon any such contract as this. 
It has been shown by Mr. Justice O'Brien that the rule has not 
been extended in this State so that a contract resting upon that obli- 
gation will be enforced. The cases cited by the respondent do not 
establish the existence of any such rule. They are based upon the 
case of Button vs. Poole (2 Levinz 210). Of that case it may be 
said in the first place that it has been repudiated by the English 
Courts by which it was decided (Tweedle vs, Atkinson, 101 Eng. 
C. L. 393) and it is no longer authority in that country. 

The case of Shepard vs, Shepard (7 Johns. Ch. 57) does not sus- 
tain the respondent's contention. The plaintiff in that case was the 
widow of Hazel Shepard. Before her marriage she had made a con- 
tract with her husband by which he assigned fifty acres of land out 
of which her dower should be taken, and she released her dower in 
all other lands owned by her intended husband, and he covenanted 
that she should have her dower in that particular land. After the 
marriage, Ha^el Shepard conveyed to her another lot of land to 
make provision for her support when she should become a widow. 
The defendant was the son of Hazel Shepard. After the execution 
by the husband to the plaintiff of the second conveyance he released 
the same premises to his son, which before he had conveyed to the 
plaintiff, and received from his son, the defendant, a deed by which 
the son released to the father the same premises during his life and 
covenanted with the father that he would pay to the plaintiff dur- 
ing her widowhood 160 annually or 1400 in a lump sum, upon con- 
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dition that she wonld release to the defendant all her right as widow 
of Hazel Shepard, or by virtae of any deed made by him to her, to 
the lands of Hazel Shepard. Hazel Shepard died leaving the plain- 
tiff, his widow, without any means of support except the covenant 
of the son or her right to the dower in the fifty acres of land. She 
offered to release her right of dower to the son and demanded pay- 
ment of the annuity or the sam of $400, and upon that being re- 
fused brought her action in the Court of Chancery to compel the de- 
fendant, her son, to pay her the money he had agreed to pay or to have 
her dower assigned to her out of the lands of her husband pursuant 
to his covenant. The Chancellor found as a fact that the son took 
the release from his father without any consideration and with 
notice of the deed previously made to the plaintiff after marriage; 
and he held that, although that deed was void in law, it was good 
in equity and gave to the plaintiff a sufficient interest in the prem- 
ises to permit her to maintain an action upon the covenant made for 
her benefit with her husband as a consideration for the transfer and 
the release of her dower. That was the point on which the case 
turned; but the Chancellor, having decided the case oi that 
ground, then goes on to say that, without referring to the deed 
made after her marriage, the relationship and obligation of the hus- 
band, and the fact that the covenant was made by the son to the 
father for her benefit, were sufficient to enable her to maintain the 
action because the release of the defendant from his covenant by 
Hazel Shepard was fraudulent and void as against her. 

There was on the part of the husband in that case an express ob- 
ligation arising out of his ante-nuptial contract that his wife should 
have dower different from and in addition to that arising from the 
marital relation, which, clearly, was safficient to support the action 
within the case of Lawrence vs. Fox, as limited by the later cases, 
and, therefore, the case might be supported on the second ground 
stated by the Chancellor within the facts as they appeared; but it 
was not decided upon any such principle, which was not necessary 
to be considered. It is noticeable that while that case has been fre- 
quently followed it has always been upon the first point decided, and 
never upon the last dictum. (See Hunt vs. Johnson, 44 N. Y. 27, 
and other cases. ) 

A careful examination of the cases will show that since Lawrence 
vs. Fox has come to be carefully examined, and its limitations 
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clearly understood and expressed, no contract of the nature of the 
one enforced there has been permitted to be enforced by the party 
for whose benefit the action was brought unless he could show that 
there was some enforceable, legal or equitable obligation due, or to 
become due, to him from the promisee in the contract upon which 
he based his action. This condition of affairs clearly did not exist 
here, and for that reason this judgment should be reversed. 

Van Brunt, P. J., Williams and O'Brien, J.J., concurred. 
Ingrahah, J. (dissenting). 

The respondent states the question submitted for decision as fol- 
lows: ** Where a husband renders yaluable services and stipulates 
with the person to whom the same are rendered that compensation 
therefor shall be made, not to him, but to his wife, is the wife en- 
titled to enforce payment ? " This, with the addition that the wife 
did not join in the agreement, and that there v/as no promise made 
directly to her, is an accurate statement of the question presented. 
The letter which contained the evidence of the promisee is one 
written to Robert G. Dun, by the defendant, in which the defendant 
says: *' It is understood between Mr. R. D. Buchanan and myself 
that in the event of the success of the proceedings now pending, or 
any which may be taken to practically set aside the thirty-fifth sec- 
tion of the will of my late uncle, Samuel J. Tilden, in view of the 
assistance looking to that end which has been and may be rendered 
by Mr. Buchanan, as well as yourself, that I will and do hereby be- 
come responsible for the payment to Mrs. Adelaide E. Buchanan, or 
her order, of the sum of fifty thousand dollars." The services that 
Buchanan rendered to the defendant were in procuring Dun to loan 
to the defendant certain sums of money to be used in the litigation 
then pending to set aside the thirty- fifth section of the will of 
Samuel J. Tilden, the defendant being one of the next of kin of the 
said Tilden, and being entitled to a share in his estate in case this 
clause of the will was held void. This letter was written in pursu- 
ance of a verbal agreement made between the defendant and Bu- 
chanan by which the defendant, having asked Buchanan to induce 
Dun to make him further advances, said that he had to have some 
more money, and had to have it right away ; and in order to get the 
money and have it right away, he, on his own personal behalf, hav- 
ing nothing to do with his brothers or sisters in any sense, would 
obligate himself personally to pay plaintiff $50,000, and to evidence 
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tWt understanding this letter was written. This letter was deliv- 
ered to Dun and Dan subsequently advanced to the defendant over 
$10,000, which advances were secured by promissory notes of the 
defendant with interest, and they have since been repaid to Dun. 

Plaintiff, as I understand, concedes that she is not entitled to re- 
cover on account of any promise having been made by Tilden to 
Don as a consideration of this loan of money, but rests her right to 
recover upon the services which Buchanan rendered to the defend- 
ant in procuring from Dun the advance of this money, the value of 
such service being fixed by the agreement between Buchanan and 
defendant at this sum of $50,000, and the defendant promising 
with Buchanan that he would pay that sum to plaintiff, Buchanan's 
wife. 

As before stated, the wife was not a party to the contract. There 
is no evidence that she had any knowledge of it at the time it was 
made and as between her and the defendant there was no considera- 
tion for the agreement, and no promise was made with her. Dun 
himself swears that he loaned this money, induced by a statement 
that Tilden made to him (Dun) *' that if he was successful in* break- 
ing this will that Addie Tilden, the plaintiff, would share and share 
alike with all the rest of the heirs; that was the intention ;" that 
" it was his (the defendant's) saying that Addie Tilden would come 
in share and share alike with all the rest of the heirs if he succeeded 
in breaking the will . . . and it was subsequently to that con- 
versation that he (defendant) wrote this letter." The witness says 
that he can not remember distinctly whether he talked with Bu- 
chanan about it or not, but that Buchanan first broached the subject 
to him of loaning this money to the defendant. The services that 
Buchanan rendered seem to have been his going to Dun and telling 
him that if he (Dun) advanced the money, and if the will was 
broken Mrs. Buchanan, the plaintiff, would come in share and 
share alike with the rest of them ; and upon the faith of that prom- 
ise getting from Dun these various sums of money. 

The right of the plaintiff to sue upon such a promise, made by 
her husband upon a consideration furnished by the husband, must 
depend upon the existence of a debt or duty owing by the promisee 
(the husband) to the party claiming to sue upon the promise (the 
ivife). ** To give a third party who may derive a benefit from the 
performance of the promise, an action, there must be, first, an in- 
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tent by the promisee to secure some benefit to the third party, and» 
second, some privity between the two, the promisee and the party 
to be benefited, and some obligation or daty owing from the former 
to the latter, which would give him a legal or equitable claim to the 
benefit of the promise, or an equivalent from him personally. 

''It is true that there need be no privity between the promisor 
and the party claiming the benefit of the undertaking, neither is it 
necessary that the latter should be privy to the consideration of the 
promise, but it does not follow that a mere volunteer can avail him- 
self of it. A legal obligation or duty of the promisee to him will so 
connect him with the transaction as to be a substitute for any 
privity with the promisor, or the consideration of the promise, the 
obligation of the promisee furnishing an evidence of the intent of 
the latter to benefit him, and creating a privity by .substitution with 
the promisor. A mere stranger can not intervene and claim, by 
accion, the benefit of a contract between other parties. There must 
be either a new consideration or some prior right or claim against 
one of the contracting parties, by which he has a legal interest in 
the performance of the agreement." (Vrooman t;^. Turner, 69 
N. Y. 283). In that case. King vs. Whitely (10 Paige 465), and 
the cases that have followed it was held not to be overruled by Law- 
rence V8, Fox. It is not claimed in this case that there was any 
enforceable debt or obligation existing in favor of the plaintiff 
against the promisee which, within the rule thus established would 
entitle the plaintiff to maintain the action. The plaintiff, how- 
ever, relies upon a series of cases in which the principle has been 
established that where a parent has made a contract with a third 
party by which such third party is to pay a sum of money to his 
child, the child can enforce that agreement at law. These cases 
have generally proceeded upon the theory that the agreement was 
one by which the parent was making a distribution of his estate 
and property, and that where he gave to one child a certain por- 
tion of his property upon the promise of that child to pay to his 
other child or children a certain proportion of it, the other child or 
children could enforce that agreement. This principle seems to 
have been first discussed in the case of Button vs. Poole (2 Levinz 
210), decided in the time of Charles II. There the father of the 
plaintiff's wife, being seized of certain lands, was paid (about?) to cut 
£1,000 worth of timber to raise a portion for his daughter, the 
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plaintiff; and the defendant, who was the heir-at-law of the father, 
promised the father that he would pay the daughter £1,000 It was 
held that an action brought by the daughter against the son after 
the death of the father would lie. Several cases have followed that 
decision sustaining the right of the plaintiff to enforce the agree- 
ment upon the ground that there was a duty on the part of the 
parent to support the child, and that a contract made with a third 
party by which such third party became obligated to pay to the 
child a sum of money for that purpose could be enforced by the 
child, the duty owing by the parent being suflScient to give him a 
legal or equitable claim to the benefit of the promise. That a 
parent was under such an obligation to a child being thus conceded, 
and being sufficient to entitle the child to enforce the promise 
made by the parent for its benefit, the question is whether or not 
the husband and wife stand in the same relation to each other, or, 
in other words, whether the husband is under such an obligation to 
his wife to support her as would give her a legal right or equitable 
claim to the benefit of a promise made by the husband for her. 
Upon principle it seems to me that this should be answered in the 
affirmative. The existence of a legal obligation of the husband to 
support his wife is certainly as binding as that of a parent to sup- 
port a child. The husband is liable for the necessities furnished to 
the wife in case he refuses to provide a proper support for her, and 
while living together the husband is liable for the supplies pur- 
chased by the wife in his name for the support of the household. 
Upon divorce or. separation the Court has power to decree a proper 
support for the wife, and upon the death of the husband the wife is 
entitled to dower in his real estate. The law, therefore, recognizes 
this obligation of the husband to provide, both during coverture and 
after coverture, for the wife a reasonable support, and will enforce 
the obligation existing upon the husband. Certainly the moral ob- 
ligation of a husband to support his wife is as strong as that of a 
parent to support his child, and we have the great authority of 
Chanceller Kent in favor of this right. Thus in the case of Shepard 
V8, Shepard (7 Johns. Ch. 63), where the plaintiff conveyed land to 
his son for a nominal consideration, and the son (the defendant) 
covenanted with the husband that he would pay an annuity to the 
plaintiff (the wife) during her widowhood the sum of 160, or, at 
his election, the*'sum of $400, in two equal annual payments, to 



166 THIRD PERSONS AS BENEFICIARIES [Chap. III. 

commence from the day of the death of the husband, the chancellor 
said : '* The relationship between the hasband and wife was sufficient 
to entitle the plaintiff to her action upon the covenant to her hus- 
band, and which was made for her benefit. The consideration 
inured from the husband and arose from the obligations of that re- 
lation. " 

This case also holds that the natural affection of a husband for 
his wife, and the desire to make a sure maintenance for the wife in 
case she should survive the husband, is a meritorious consideration 
for a df ed from the husband to the wife so as to justify a Court of 
Equity in sustaining and giving effect to the deed made directly be- 
tween the husband and wife. And this case was cited with approval 
in Hunt vs, Johnson (44 N. Y. 33), thus establishing the principle 
that the obligation of a husband to support his wife is sufficient to 
constitute a valuable consideration in a transaction between them, 
which a Court of Equity will enforce, notwithstanding it is void at 
law. And in the. case of Tod vs. Weber (95 N. Y. 181) it was held 
that a promise made by the father of an illegitimate child to the 
child's relatives that if they would support and educate the child 
they would get back what money they had spent, because he in- 
tended to do well for her in his will, so that ** them that do well by 
her will be well paid," was a contract upon which the child could 
sue, as it was made for her benefit as his child, and the Court sus- 
tain an action to recover from the executors of the father the 
amount that the child's relatives had paid out for her support and 
education. 

The case of Durnherr vs. Kan (135 N. Y. 219) does not apply. 
There was no agreement m that case by which the defendant prom- 
ised to pay to the wife any sum of money due him, but a simple 
declaration in a deed that the wife of the husband, who was the 
plaintiff, reserved her right of dower in certain premises that the 
husband conveyed to the defendant. The right of dower was lost 
by a foreclosure of mortgages upon the property, which were 
superior to the wife's right of dower; and the Court held that the 
covenant reserving the right of dower was simply as to the right of 
dower in the land conveyed, which was the land subject to the mort» 
gage, and that no obligation existed between the husband and the wife 
by which the husband was bound to pay off the mortgages so that 
her dower should be superior to them. Consequently, no right of 
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the wife existed to call upon the grantee] of the deed to perform any 
obligation in her favor that the husband was not bound to perform. 

Here an entirely different question is presented. Services were 
rendered by the plaintiff's husband. For the rendition of these ser- 
vices the defendant agreed to pay to the plaintiff a sum of money. 
Whatever right the plaintiff had to recover from the defendant the 
value of his services to the defendant he intended should vest in his 
wife, and that intention was expressed by the promise that the de- 
fendant made by which the value of the services rendered was liqui- 
dated, and the defendant promised that he would pay it to the wife. 
The intent, therefore, was clear to vest the wife with this demand 
that existed in favor of the husband as against the defendant. 
And the duty owing from the husband to the wife was sufficient to 
give her a legal claim to the benefit of the promise. 

I think, therefore, that this judgment is right and should be af- 
firmed with costs. 

Judgment reversed and new trial ordered, costs to appellant to 
abide event. 

VII. — Buchanan vs. Tilden. 

In The New York Court of Appeals, January 24, 1899. 

(158 N. Y. 109 ) 

Appeal from an order of the Appellate Division of the Supreme 
Court in the first judicial department, entered June 2, 1896, revers- 
ing a judgment in favor of plaintiff for $54,421.18, entered upon a 
verdict directed by the court, and ordering a new trial. 

The nature of the action and the facts, so far as material, are 
stated in the opinions. 

Louis S, Phillips and William B. McNiece for appellant. 
Delos McOurdy for respondent. 

Bartlett, J. At the close of plaintiff's case both parties moved 
for a directed verdict, and neither asked to go to the jury on any 
question. 

The trial judge thereupon directed a verdict for the plaintiff. 
The Appellate Division, with a divided court, reversed the judg- 
ment in plaintiff's favor entered upon the verdict and ordered a new 
trial. The plaintiff has appealed from that order, stipulating for 
judgment absolute in case of affirmance, and presents for our de- 
termination a single question of law arising upon undisputed facts. 
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Before stating that qaestion reference will be made to the mate- 
rial facts. The plaintiff is the adopted daughter of Moses Y. Til- 
den, a brother of the late Samnel J. Tilden. The defendant is an 
heir at law and next of kin of Samnel J. Tilden. 

On the 20th day of October, 1886, the defendant began an action 
against the executors of the estate of Samnel J. Tilden and others, 
praying judgment that the 35th article of Mr. Tilden's will be ad- 
judged void, and that the property therein mentioned be declared 
undisposed of by any provision thereof. 

The defendant being without means to prosecute this action ap- 
plied to Robert D. Buchanan, the husband of the plaintiff, for as- 
sistance in raising the funds necessary to carry on the litigation. 
Buchanan expressed his willingness to aid defendant if certain ar- 
rangements were made, and said that his uncle, Robert G. Dun, 
might be willing to advance the money required. 

The defendant expressed himself a3 willing ^'to do anything in 
the world to raise the money — to make any arrangement that was 
reasonable," and said to Buchanan that if the contest was successful 
Mrs. Buchanan *' should come in share alike with the rest of them." 
It was evidently within the contemplation of the parties that if this 
action of the defendant was successful the result would be that, as 
to a very large part of his estate Mr. Tilden died interstate, and 
that while the plaintiff, as an adopted child of Moses Y. Tilden 
and not of Samuel J. Tilden's blood, might take no part thereof, 
yet there were the strongest moral and family reasons why she 
should be regarded as an heir-at-law and next of kin. 

Buchanan induced Dun to make certain necessary advances to the 
extent of five thousand dollars, and Dun consented to do so solely 
on the ground that plaintiff was to share the fruits of a successful 
contest, he being unacquainted with the defendant. 

This portion of the money was advanced by Dun about the time 
defendant began his action, and he was then presented to Dun and 
repeated to him the promise in regard to plaintiff sharing alike 
with the rest of the heirs that he had made to her husband. In 
February, 1887, the defendant asked Buchanan if he could raise 
more money. 

Buchanan testified that in response to this application, '^ I told 
him that I thought before any more money was talked about that 
the arrangement that had been talked about had better be whipped 
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into line — and he said they were all perfectly willing to share and 
share alike in that matter. I said that does not satisfy me; that is 
not what I want ; I want some positive agreement. After consider- 
able farther talk he said that his brothers and sisters were scattered ; 
that he conld not get into shape just then, but that he had to have 
some more money and had to have it right away, and in order to 
get the money, and have it right away he, on his own personal be- 
half, having nothing to do with his brothers or sisters in any sense, 
wonld obligate himself to pay personally fifty thousand dollars." 
Thereupon defendant and Bachauan went to the office of counsel 
where the following letter was drawn np, signed by defendant, and 
delivered by Bachanan to Dan: 

*'New Yobk, February 19, 1887. 
*'RoBEET G. Dun, Esq., "No. 314 Broadway, N. Y. City: 
*«MtDbarSik: 

'* It is understood between Mr. R. D. Bachanan and myself that 
in the event of the success of the proceedings now pending, or any 
which may be taken, to practically set aside the thirty-fifth section 
of the will of my late uncle, Samuel J. Tilden, in view of the as- 
sistance looking to that end, which has been and may be rendered 
by Mr. Buchanan as well as by yourself, that I will, and hereby do, 
become responsible for the payment to Mrs. Adelaide £. Buchanan, 
or her order, of the sum of fifty thousand dollars. 

**It is further understood between us that, while I am not 
strictly authorized to speak in behalf of my brothers and sisters in 
that respect, that from what has already transpired between me and 
them in the event of such success they will be disposed to act gen- 
erously with Mrs. Buchanan in the premises. 

*' Yours very reap'y, 

** George H. Tilden." 

It will be observed that this letter, while charging defendant in a 
fixed sum, leaves open the general adjustment between plaintiff and 
defendant's brothers and sisters. 

After receiving this written declaration of the defendant. Dun 
continued his advances until they aggregated over twenty thousand 
dollars. 

A long contest followed in the courts; defendant succeeded in his 
action, and he and others became entitled to a very large sum of 
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money that the late Satnael J. Tilden supposed he had dedicated 
to public uses under the thirty-fifth article of his will. 

Dun testified that the defendant had repaid his advances; that 
they were collected through his attorney, but he thought an action 
was brought against him. 

Defendant paid plaintiff eight thousand one hundred and fifty 
dollars on account of the fifty thousand dollars under the letter of 
February 19th, 1887. 

As nothing more was paid, and plaintiff received no recognition 
from the heirs at law and next of kin of Mr. Tilden, she brought 
this action to recover the balance of the fifty thousand dollars and 
interest. 

One of the learned judges of the Appellate Division thus states 
the question of law presented in this case: *' Can a wife enforce 
payment in her own name where the husband renders valuable serv- 
ices and stipulates with the person to whom the same are rendered 
that compensation therefor shall be made, not to him, but to her?" 

In answering this question in the negative, the main positions of 
the court below may be briefly stated. 

While admitting that there is a distinct class of cases where prom- 
ises have been made to a father, or other near relative for the ben- 
efit of a child, or other dependent relative, in which the person for 
whose benefit the promise was made has been permitted to maintain 
an action for the breach of it, and further admitting for argument 
sake, that the duty and obligation of the husband to the wife is, as 
a consideration, quite equal to the duty and obligation of the father 
to the child, yet the fact still remains in the case at bar that this is 
not a contract looking toward the discharge of the obligation which 
the husband owed to support the wife, and must, therefore, be sup- 
ported, if at all, upon the mere relation of husband and wife. 

The learned court then states that it has found no authority for 
holding that a promise made to the husband by a third person for 
the benefit of his wife, which was not intended to provide for her 
support, or to discharge the husband's duty in that regard, could be 
enforced by the wife. 

It is also intimated that there is no disposition to extend the 
principle of some of the cases relating to father and child to any 
other relationship. 

As to this latter suggestion we do not think it will be seriously 
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qaestioned, on principle, that the relation of* husband and wife is 
folly eqnal to that of parent and child as a consideration to support 
a promise. 

Before discnsaing this appeal in the light of the authorities, we 
have to say that, in our judgment, the learned Appellate Division 
have failed to give due weight to certain controlling features of this 
case. 

In the first place, the question formulated by the court below 
does not contain what we regard as one of the most important points 
disclosed by the evidence, to wit, the large equitable interest the 
plaintiff had in this scheme to attack the will under the provisions 
of the agreement made to raise funds for that purpose. This is not 
the case simply of a husband rendering valuable services to a third 
party upon the latter's promising to pay the compensation, not to 
him, but to his wife. 

While this case embraces that feature, it involves the further ele- 
ment of the wife's joint interest in the scheme to attack the will. 

It may fairly be inferred from this record that the defendant was 
powerless to conduct the action he had begun unless some one fur- 
nished him the funds. 

This assistance was rendered by Buchanan and Dun, upon the 
express agreement and understanding that the plaintiff should 
receive in case of success fifty thousand dollars from defendant as 
part of her share of the estate, and generous treatment from his 
brothers and sisters. Plaintiff, in equity and good conscience, as 
an adopted child of Moses Y. Tilden, was entitled to come in and 
share with the other heirs and next of kin the large fund that had 
been freed from the provisions of the will. When this equitable 
right or interest is coupled with the relation of husband and wife, 
we have presented a situation that affords ample consideration for 
the contract saed upon — a situation that distiugnishes this action 
from any of the cases where the party suing upon a promise rests 
exclusively upon a debt or duty owed him by the promisee. 

Another general feature of this case, to which we think the court 
below has failed to give due prominence, is the extent of the legal 
and moral obligation resting upon a husband to support and provide 
for his wife. 

A brief quotation from one of the opinions below will make this 
point clear : 
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The conrt says : ^^ It is qaite trne that the husband is nnder an 
obligation to sapport the wife, and it may be that any contract 
which he makes with a third party, having for its object the carry- 
ing out of that obligation, would be enforced in the courts." 

Then coming to the case at bar the court continues: ^* There is 
no obligation, legal or equitable, here on the part of the husband 
towards the wife to entitle her to the performance of this contract. 

'* This was not a contract for her support, nor was it one to do 
anything which, under any circumstances, the husband could be 
compelled to do. It was simply an obligation on the part of the 
defendant to pay the plaintiff a sum of money, as an independent 
fortune for her separate estate, in case the husband rendered some 
service to him. So far as the plaintiff and her husband were con- 
cerned as to this contract there were no legal relations between 
them ; they occupied no different relations from that of any other 
man and woman," etc., etc. 

It seems to us that this is an entire misconception of the duties 
and relations existing between man and wife. It is, in effect, said 
that it is only the duty of bare maintenance that is a consideration 
sufficient to support the promise of a third party. 

We are of opinion that a husband rests under other and far higher 
moral and legal obligations that the law will recognize as a sufficient 
consideration to support a covenant in favor of the wife. 

There is no evidence in this case to bear out the statement that 
this was not a contract for the wife's support; but assuming that 
she had food, raiment and shelter — the necessaries of life— can it be 
said that these represent the full measure of the moral and legal 
obligations imposed upon a husband by the common law ? 

Is it not his bounden duty, if opportunity offers, to provide for 
his wife against that day when he may be incapacitated by disease 
or removed by death ? If, as in the case at bar, the husband seeks 
to provide for his wife, beyond the duty of furnishing food and 
shelter, by securing a fund to which she is equitably entitled, that 
may perpetuate his protecting care after he has departed this life, 
shall it be said that this is not an obligation that a court can recog- 
nize as a sufficient consideration to support a covenant on her behalf ? 
We are of the opinion that this broader view of the duties and obli- 
gations of a husband is to be invoked in determining the rights of 
this plaintiff. 
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* We come t^en to a consideration of this case in the light of pre- 
cedent. The court belovvr recognized the strong equities of the 
plaintiff's case and expressed regret that the action is not sustain- 
able in her behalf. 

Our full discussion of the facts and the position of the court be- 
\ow discloses, we think, a very strong case in favor of the plaintiff 
maintainiDg this action. 

While it is true that for more than two hundred years the courts 
of England and this country have been discussing the vexed ques- 
tion of when a party may sue upon a promise made for his benefit 
to a third parly, yet we are of opinion that under the peculiar facts 
of this case the plaintiff can recover by invoking legal principles 
that are well established by authority. 

In order to maintain the plaintiff's cause of action it is not neces- 
sary to invoke the principle established by Lawrence vs. Fox (20 
N. Y 268) and the cases that have followed it in this State, to the 
effect that an action lies on a promise made by the defendant upon 
valid consideration to a third person for the benefit of the plaintiff, 
although the latter was not privy to it. It will be recalled in that 
case one Holly loaned the defendant Fox money, stating at the same 
time that he owed the amount to the plaintiff Lawrence for money 
borrowed which he had agreed to pay the then next day ; the defend- 
ant, in consideration of the loan to him, agreed to pay plaintiff the 
then next day. 

This court in holding that the plaintiff Lawrence could enforce 
that promise in an action at law established a legal principle that 
the courts of England have never recognized. 

The plaintiff in the case at bar, if driven to it, might doubtless 
derive aid and comfort from the doctrine laid down in Lawrence vs. 
Fox by parity of reasoning, but we think her case rests upon very 
different principles. 

The first case to be considered is Button vs. Poole (1 Ventris 
318-332), decided in England in the reign of Charles II. 

The plaintiff declared in assumpsit that his wife's father being 
seized of certain lands now descended to the defendant, and being 
about to cut a thousand pounds worth of timber to raise a portion 
for his daughter, the defendant promised to the father, in consider- 
ation that he would forbear to fell the timber, that he would pay 
the daughter one thousand pounds. 
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paid the money loaned. In addition, he gave to the plaintiff a sum 
of $8,500 ; bat she has broaght this action to compel the payment by 
the defendant of the whole snm mentioned in the agreement 

The question is, whether the plaintiff had a canse of action upon 
the contract. It seems to me that this case is not brought within 
that class of cases, wherein a third person is entitled to enforce a 
promise which has been made by one person to another; becanse of 
the absence of the essential element that some liability or .duty mast 
exist from the promisee to such third person in connection there- 
with. As it was held in Damherr vs. Ran (135 N. Y. 219), the 
rule is that to permit a third party to enforce snch a promise, the 
promisee mast have a legal interest that the covenant be performed 
in favor of the party claiming performance. How was that the case 
here? Coald it be because of the general obligation on the part of 
the plaintiff's husband to support and maintain her? That, of 
course, is a well- recognized obligation in the law; but did the con- 
tiact in question have that for its object? I cannot so regard it 
It related solely to the payment of a large snm of money contingent- 
ly upon the success of a certain litigation, of which the defendant 
was the promoter, and promised a reward or compensation to the 
party with whom made for his aid in furnishing the needed moneys. 
It is perfectly clear that this contract was not based upon marital 
obligations; but that it was simply a mode, suggested by the hus- 
band and adopted by both parties, for the payment by the defend- 
ant of the consideration for his, the plaintiff's husband's services in 
the matter. It does not appear that the plaintiff's cause of action 
has any other basis than the mere fact of the marital relation. 
While that relation imposes strong legal and moral obligations upon 
the husband, it is difficult to see that they involve a liability on his 
part to provide a separate estate for his wife and, yet, if there is not 
that liability, what liability was there toward the plaintiff which 
furnished the element required to exist in order that the third per- 
son, the plaintiff here, might claim the right to enforce the prom- 
ise? It is not necessary that the wife should be privy to the con- 
sideration of the promise ; but it is necessary that the promisee, her 
husband, should owe some debt or duty to her, in connection with 
the promise, to enable her to sue upon it 

I think that the insuperable legal objection to the plaintiff's cause 
of action is, that the contract in question was not one which looked 
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toward the discharge of any ohligation owing by him to her and, 
therefore, is not enforceable npon the doctrine which underlies the 
cases where, as in the relation of parent and child, the promisee 
owed a duty which the contract was supposed to meet. I am pre- 
pared to admit, as it is argued, that we should recognize the obliga- 
tion of the husband to support the wife to be as meritorious as the 
obligation of the parent to support the child, and, if this contract 
could be regarded in that light, I might be prepared to extend to 
the present case the principle of the cases referred to. But, as 
previously suggested, the relationship between the parties here does 
not help us out in endeavoring to find support for the plain^ifTs 
cause of action ; for the reason that the contract, which is sought to 
be enforced, does not bear upon the husband's obligation and is not 
connected with it, but simply provides for the payment of a sum of 
money as a compensation for his services in the event of success. 

In view of the more eleborate discussion in the opinion below I 
think nothing more need be said and that the order should be 
affirmed. 

Haight, Martin and Vann, JJ., concur with Bartlett, J., 
for reversal. Parker Ch. J., and O'Brien, J. concur with Gray, 
J., for affirmance. 

Order reversed, etc. 



SECTION II. — ASSIGNMENT OF CONTRACT. 

Read Wald'a Pollock on Contract, pp. 807-211. Ansou on Contract (Huffcat s Am. 
Ed.) p. 287. Ames '' The Disseisin of Chattels, *' 3 Harvard Law Review, pp. 887-848. 
See also the admirable collection of cases on this sut Ject m Keener*s Cases on Contract, 
pp. 865-960. 

Blackstone speaking of a contract says ''First then it is an 
AGREEMENT, a mutual bargain or convention; and therefore there 
must at least be two contracting parties of sufficient ability to make 
a contract; as where A contracts with B to pay him £100 and 
thereby transfers a property in such sum to B, which property is, 
however, not in possession but in action merely, and recoverable by 
suit at law; wherefore it could not be transferred to another person 
by the strict rules of the antient common law; for no chose in 
action could be assigned or granted over, because it was thought to 
be a great encouragement to litigionsness if a man were allowed to 
make over to a stranger his right of going to law. But this nicety 
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is now disregarded ; thongh, in compliance with the antient princi- 
ple, the form of assigning a chose in action is in the nature of a 
declaration of trust, and an agreement to permit the assignee to 
make use of the name of the assignor, in order to recover the posses- 
sion. And therefore, when in common acceptation a debt or bond 
is said to be assigned over, it must still be sued in the original cred- 
itor's name ; the person to whom it is transferred being rather an 
attorney than an assignee. But the King is an exception to this 
general rule, for he might always either grant or receive a chose in 
action by assignment: and our courts of equity, considering that in 
a commercial country almost all personal property must necessarily 
lie in contract, will protect the assignment of a chose in action as 
much as the law will that of a chose in possession. " 
Blackstone's Commentaries, Book II., p. 442. 



'' Ancient German law, like ancient Roman law, sees great diffi- 
culties in the way of an assignment of a debt or other benefi^of a 
contract. The assignee who sued the debtor would be met by the 
plea, 'I never bound myself to pay money to you.' But further, 
men do not see how there can be a transfer of a right unless that 
right is embodied in some corporeal thing. The history of the * in- 
corporeal things' has shown us this; they are not completely trans- 
ferred until the transferee has obtained seisin, has turned his beasts 
into the pasture, presented a clerk to the church or hanged a thief 
upon the gallows. A covenant or a warranty of title may be so 
bound up with land that the assignee of the land will be able to sue 
the covenantor or warrentor. At a yet early time we may see the 
assignee of a lease bringing an action of covenant against the lessor. 
But even in the region of warranty we find that much depends on 
the use of the word assigns; the feoffor will only be bound to war- 
rant the feoffee's assigns if he has expressly promised to warrant 
them. In the case, however, of the mere debt, there is nothing 
that can be pictured as a transfer of a thing ; there can be no 
seisin or change of seisin. In course of time a way of escape was 
found in the appointment of an attorney. In the thirteenth century 
men often appear in the king's court by attorney; but they do not 
even yet enjoy, unless by virtue of some special favour purchased 
from the king, any right of appointing attorneys to conduct pros- 
pective litigation ; when an action has been begun then, and not until 
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then, an attorney can be appointed. The idea of representation is 
a new one; it has spread ontwards from a king who has so many 
affairs that he cannot conduct them in person. However it has by 
this time spread so far that the debtor who in express written words 
promises to pay money either to the creditor or to the mandatory 
(nuntius) or attorney of the creditor is bound by his promise; he 
has himself given the creditor power to appoint a representative for 
the exaction of the debt Often in the bonds that are before us the 
debtor promises to pay the creditor or ' his certain attorney pro- 
ducing these letters. ' The attorney will have to produce the bond 
and also evidence, probably in the form of a * power of attorney,' 
that he is the attorney of the original creditor. It seems probable 
that the process which in the end enables men to transfer mere per- 
sonal rights has taken advantage, if we may so to speak, of the ap- 
pearance of the contract in a material form, the form of a docu- 
ment. That document, is it not itself the bond, the obligation ? 
If so a bond can be transferred. " 
Pollock and Maitland History of English Law, isted. Vol. 2/ pp. 228-225.) 



In the above extract from Blackstone it will be noticed that the 
assignment is described as *^ in the nature of a declaration of trust," 
and further down it is said that** our Courts of Equity . . . 
will protect the assignment of a chose in action as much as the law 
will that of a chose in possession.'* 

This gives expression to the erroneous idea that the recovery 
allowed by the assignee in the assignor's name is due to Courts of 
Equity, while in reality it is purely a common law doctrine, working 
out the theory of a power of attorney. This is clearly pointed out 
in one of the very suggestive notes of Dean Ames (pp. 60, 61, Ames 
Cases on Trusts), referring to the case of Hammond vs. Messenger, 
9 Simon 327. 

In that case Shad well V. C. says: ** If this case were stripped of 
all special circumstances, it would be simply a bill filed by a plain- 
tiff who had obtained from certain persons to whom a debt was due 
a right to sue in their name for the debt. It is quite new to 
me that, in such, a simple case as that, this Court al- 
lows, in the first instance, a bill to be filed, against the debtor 
by the person who has become the assignee of the debt. I 
admit that, if ppecial circumstances are stated, and it is rep- 
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resented that notwitliBtandiDg the right which the party has 
obtained to sue in the name of the creditor, the creditor will inter- 
fere and prevent the exercise of that right, this Court will interpose 
for the parpose of preventing that species of wrong being done; and 
if the creditor will not allow the matter to be tried at law in his 
name, this Goart has a jarisdiction, in the first instance, to compel 
the debtor to pay the debt to the plaintiff, especially in a case where 
the act done by the creditor is done in collnsion with the debtor. . . . 

' ^ It seems to me that this case is altogether denuded of those 
special circamstances, the existence of which is the only groand for 
this Conrt to lend its aid to a party who, like the plaintiff, has 
taken an assignment of a debt and consequently the demurrer most 
be allowed." 

In Walker vs. Brooks, 125 Mass. 241 Gray, 0. J., says: "But a 
Court of Equity will not entertain a bill by the assignee of a strictly 
legal right, merely upon the ground that he cannot bring an action 
at law in his own name, nor unless it appears that the assignor pro- 
hibits and prevents such an action from being brought in his name, 
or that an action so brought would not afford the assignee an ade- 
quate remedy. " (Here follows the above citation from Hammond vs. 
Messenger.) 

''It is true that Mr. Justice Story, in his commentaries ob- 
served upon that opinion: 'This doctrine is apparently new, at 
least in the broad extent in which it is laid down ; and does not 
seem to have been generall7 adopted in America. On the contrary, 
the more general principle established in this country seems to be, 
that whenever an assignee has an equitable right or interest in a 
debt or other property (as the assignee of a debt certainly has) then 
a Court of Equity is the proper forum to enforce it; and he is not to 
be driven to any circuity by instituting a suit at law in the name 
of the person who is possessed of the legal title. A cestui qui trust may 
ordinarily sue third persons in a Court of Equity, upon his equitable 
title, without any reference to the existence of a legal title in his 
trustee, which may be enforced at law.' Story Eq. Jus. § 1057 a. 
To the same effect is the statement in Story Eq. PI. § 153." 

' ' But the adjudged cases, including those cited by the learned com- 
mentator, upon being examined, fail to support his position, and 
show that the doctrine of Hammond vs. Messenger is amply sus- 
tained by earlier authorities in England and in this country." 
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'* In this Commonwealth, the assignee of a chose in action has an 
adequate and complete remedy at law, in the right to maintain an 
action thereon in the name of his assignor or of his ezecntor or ad- 
ministrator, without his consent, and even against his protest, at 
least npon giving him, if reasonably demanded, a bond of indemnity 
against costs. " 



The assignee, then, of a chose in action does not obtain the legal 
title but merely a power of attorney to bring an action in the name 
of the assignor. 

This applies as well to negotiable instruments, as to other con- 
tracts when negotiable instruments are assigned without passing the 
legal title. Thus take a promissory note discounted by some third 
person and delivered to him by the payee but not endorsed. The legal 
title does not pass because that only takes place by endorsement, 
but there is just as clearly an implied power of attorney to bring an 
action on the note in the name of the payee as in the transfer of 
any chose in action. Of course in such cases the maker can urge 
any defense against the assignee which he could have set up against 
the payee, and necessarily so because the legal title is still in the 
payee, and the doctrine of purchase for value can play no part. 

In Goshen Nat. Bank vs, Bingham, 118 N. Y., 349, Parker J., 
says: 

" It is too well settled by authority, both in England and in this 
country, to permit of questioning, that the purchaser of a draft, or 
check, who obtains title without an endorsement by the payee, 
holds it subject to all equities and defences existing between the 
original parties, even though he has paid full consideration, with- 
out notice of the existence of such equities and defences. (Here 
follow citations.) 

*' The reasoning on which this doctrine is founded may be briefly 
stated as follows : The general rule is that no one can transfer a 
better title than he possesses. An exception arises out of the rule 
of the law merchant, as to negotiable instruments. It is founded 
on the commercial policy of sustaining the credit of commercial pa- 
per. Being treated as currency in commercial transactions, such 
instruments are subject to the same rule as money. If transferred 
by endorsement, for value, in good faith and before maturity, they 
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become available in the hands of the holder, notwithstanding the 
existence of equities, and defences, which woaJd have rendered them 
unavailable in the hands of a prior holder. 

" This rule is only applicable to negotiable instruments which are 
negotiated according to the law merchant. 

^'When, as in this case, such an instrument is transferred but with- 
out an endorsement, it is treated as a chose in action assigned to 
the purchaser. The assignee acquires all the title of the assignor, 
and may maintain an action thereon in his own name. And like 
other choses in action it is subject to all the equities and defences 
existing in favor of the maker or . acceptor against the previous 
holder." 

This is clearly correct and ought never to have been in doubt. 
In so far, however, as the learned justice states that ** the assignee 
acquires all the title of the assignor " an error is involved as the as- 
signee does not acquire the title of the assignor. The statement 
that the assignee can sue in his own name is true in New York and 
some other jurisdictions where there are special statutory provisions 
therefor. An error seems also involved in the suggestion that ne- 
gotiability enables any one to give a better title than he has himself. 
This is true of bearer instruments and those endorsed in blank, but 
not of others. In other words purchase for value without notice is not 
a source of title except in the cas6 of the above-named instruments and 
money. The custom of merchants and statutes merely enabled the 
holder of mercantile paper to convey a legal title by endorsement, 
while the legal title to a chose in action could not be transferred by 
the holder thereof. Beyond this one point we have nothing peculiar 
to negotiable paper. The further doctrine is purely equitable and 
applies to the transfer of any legal title. If the legal title is trans- 
ferred in any case the new holder of such title takes it clear of 
any equities unless the circumstances are such that Courts exercising 
equitable jurisdiction can attach such equities. 

(See Ames Bills and Notes. Summary, under title Purchase for Value 
without Notice, p. 863 and LangdeU's summary of Equity Pleading 

g§ 182-185.) 

As to what shall constitute such an assignment Shamir C. J. says in 
Palmer vs, Merrill, 2 Gushing 282 : 

** According to the modern decisions, courts of law recognize the 
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assignment of a chose in action, so far as to vest an equitable inter- 
est in the assignee, and authorize him to bring an action in the name 
of the assignor and recover a judgment for his own benefit. But in 
order to constitute such an assignment, two things must concur: 
First, the party holding the chose in action must, by some signifi- 
cant act, express his intention that the assignee shall have the debt 
or right in question, and, according to the nature and circumstances 
of the case, deliver to the assignee* or to some person for his use, 
the security if there be one, bond, deed, note, or written agreement, 
upon which the debt or chose in action arises; and, 'secondly, the 
transfer shall be of the whole and entire debt or obligation, in which 
the chose in action consists, and, as far as practicable, place the as- 
signee in the condition of the assignor, so as to enable the assignee 
to recover the full debt due, and to give a good and valid discharge 
to the party liable. 

** The transfer of a chose in action bears an analogy in some re- 
spect to the transfer of personal property ; there can be no actual 
manual tradition of a chose in action, as there must be of personal 
property to constitute a lien, but there must be that which is sim- 
ilar, a delivery of the note, certificate, or other document, if there 
is any, which constitutes the chose in action, to the assignee, with 
full power to exercise every species of dominion over it, and a re- 
nunciation of any power over it on the part of the assignor. The 
intention is, as far as the nature of the case will admit, to substitute 
the assignee in place of the assignor as owner." 



The character of some contracts is such that they cannot be as- 
signed. This is so wherever the element of personality is involved. 
The following statements from the opinion of Gray J. in Arkansas 
Valley Smelting Co. vs. Belden 127 TJ. S. 379 make this clear: 

*' At the present day, no doubt, an agreement to pay money, or 
to deliver goods, may be assigned by the person to whom the money 
is to be paid or the goods are to be delivered, if there is nothing in 
the terms of the contract, whether by requiring something to be af- 
terward done by him, or by some other stipulation, which manifests 
the intention of the parties that it shall not be assignable. 

" But every one has a right to select and determine with whom he 
will contract, and cannot have another person thrust upon him 
without his consent. In the familiar phrase of Lord Denman 
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^ You have the right to the benefit yon anticipate from the charac- 
ter, credit, and snbBtance of the party with whom you contract, 
(Citation of aathorities. ) The rale upon this eabject, as applicable 
to the case at bar, is well expressed in a recent English treatise. 
' Bights arising oat of contract cannot be transferred if they are 
conpled with liabilities, or if they involve a rielation of personal con- 
fidence such that the party whose agreement conferred those rights 
mast have intended them to be exercised only by him in whom he 
actually confided.' Pollock on Contracts (4th ed.) 425 

^' The cases cited in the carefal brief of the plaintiff's counsel, as 
tending to support this action, are distinguishable from the case at 
bar, and the principal ones may be classified as follows : 

*' First. Cases of agreements to sell and deliver goods for a fixed 
price, payable in cash on delivery, in which the owner would receive 
the price at the time of parting with his property, nothing further 
would remain to be done by the purchaser, and the rights of the 
seller could not be affected by the question whether the price was 
paid by the person with whom he originally contracted or by an as- 
signee. (Citations. ) 

'^ Second. Cases upon the question how far executors succeed to 
rights and liabilities under a contract of their testator. (Citations.) 
Assignment by operation of laW, as in the case of an executor, is 
quite different from assignment by act of the party; and the one 
might be held to have been in the contemplation of the parties to 
this contract, although the other was not. A lease, for instance, 
even if containing an express covenant against assignment by the 
lessee, passes to his executor. And it is by no means clear that an 
executor would be bound to perform, or would be entitled to the 
benefit of, such a contract as that now in question. Dickinson vs, 
Calahan, 19 Penn. St. 227. 

** Third. Cases of assignments by contractors for public works, in 
which the contracts, and the statutes under which they were made, 
were held to permit all. persons to bid for the contracts, and to exe- 
cute them through third persons. (Citations.) 

•* Fourth. Other cases of contracts assigned by the party who was 
to do certain work, not by the party who was to pay for it, and in 
which the question was whether the work was of such a nature that 
it was intended to be performed by the original contractor only." 
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In Carter vs. Nichols, 58 Vermont 553, Ross J. states a clearly 
correct proposition as follows : 

'Mt is well settled that an employee in actual seryice, or under a 
contract for service, may make a valid assignment of the whole of 
his fatnre earnings in snch service, and that the employer on notice 
thereof will be boand to pay the assignee. Thayer vs. Kelley, 28 
Vt 19. In snch case the employer is put to no disadvantage. Bnt 
the employee would have no legal right, without the consent cf the 
employer, to split up his claim for services and recover in separate 
actions. Neither can he confer such right upon an assignee, by 
making an assignment or assignments of portions of his earnings 
under the contract to one or more persons. The employer cannot, 
without his consent, lawfully be subjected to the inconveniences 
and complications which might be incurred by such partial assign- 
ments. He is under no legal obligation to recognize them, nor to 
be bound by them, and he may for that reason disregard them." 

The rights of the assignee are carefully protected by the courts, 
and after notice of the assignment the obligor must recognize such 
rights, and therefore a release from the assignor to the obligor will 
be of no avail. 



I — Legh vs. Leqh. 

In the Court of Common Pleas, May 30, 1799. 

(1 Bosanquet & Puller, 447.) 

On a former day Shepherd showed cause against a rule nisi ob- 
tained by IjC Blanc, for setting aside a plea of release in an action 
on a bond, and ordering the release to be canceled. 

The case as disclosed by the affidavits in support of the rule ap- 
peared to be this : Frances Legh having given a bond , to Sarah 
Legh to secure £75, Sarah assigned it to John Legh as a security 
for the payment of a lesser sum, of which Frances had notice. 
John having brought an action on the bond against Frances in the 
name of Sarah, Sarah gave a release to Frances, by whom she had 
been satisfied her debt, and this release was pleaded. 

Eyre, C. J. The conduct of this defendant has been against 
good faith, and the only question is, whether the plaintiflE must not 
seek relief in a court of equity. The defendant ought either to 
have paid the person to whom the bond was assigned, or have waited 



188 ASSIGNMENT OF CONTRACT [Chap III. 

till an action was commenced against him, and then have applied 
to the Court. Most clearly it was in breach of good faith to pay 
the money to the assignor of the bond and take a release, and I 
rather think the Court ought not to allow the defendant to avail 
himself of this plea, since a court of equity would order the defend- 
ant to pay the plaintiff the amount of his lien on the bond, and 
probably all the costs of the application. 

BuLLER, J, There are many cases in which the Court has set aside 
a release given to prejudice the real plaintiff. All these cases de- 
pend on cirdamstances. If the release be fraudulent, the Court 
will attend to the application. 

The Court recommended the parties to go before the prothono- 
tary in order to ascertain what sum was really due to the plaintiff 
on the bond. 

Shepherd on this day stated that the defendant objected to going 
before the prothonotary, upon which the Court said that the rule 
must be made absolute. He then applied for leave to plead pay- 
ment of the bond, and contended that as this was not an application 
under the statute to plead several pleas, the Court had no discretion. 

Eyre, C. J. The Court has in many cases refused to allow a 
party to take his legal advantage, where it has appeared to be against 
good faith. Thus we prevent a man from signing judgment who 
has a right by law to do so, if it would be in breach of his own agree- 
ment. In order to defeat the real plaintiff, this defendant has col- 
luded with the nominal plaintiff to obtain a release, and I think 
therefore the plea of release may be set aside consistently with the 
general rules of the Court. And if so, the defendant cannot be 
permitted to plead payment of the bond, as that would amount to 
the same thing. 

BuLLER, J. The Court proceeds on the ground that the defend- 
ant has in effect agreed not to plead payment against the nominal 
obligee. 

Upon this the defendant consented to go before the prothonotary. 
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XL — LiTTLEFIELD V8, StOREY. 

In the Supreme Court of Judicature of New York, 

August, 1808. 

(8 Johnson's Reports 425.) 

This was an action of debt. The declaration contained two counts 
on two obligations for $100 each. The defendant pleaded non est 
factum^ and that on Aagnst Ist, 1806, he paid to the plaintiff the 
money due on the obligations. The plaintiff replied that before the 
commencement of the present suit, and before the said August ist, 
1806, he sold and assigned over the said obligations to one Z. R. 
Shepherd, to have and receive the money due thereon to his own 
use, and did authorize him, in the name of him, the plaintiff, to 
demand and receive the same to the use and benefit of him, the said 
Shepherd, of which the defendant had notice; and the plaintiff 
averred that this action was commenced for the sole use and benefit 
of the said Shepherd, for the purpose of enabling him to collect and 
receive the money due on the obligations. 

To this replication there was a general demurrer and joinder. 

Weston in support of the demurrer. 

Z. R, Shepherd^ C07itray was stopped by the Court. 

Per Curiam. This is a clear case. It has been decided that this 
Court will recognize and protect the rights of an assignee of a chose 
in action. 

In the case of Andrews vs, Beecker it was held that a release by 
the obligee of a bond, after an assignment and notice, was a nullity. 
See also Legh vs. Legh, 1 Boss. & Pull. 447. 

Judgment for the plaintiff. 

III. — Stubbs, Administrator, vs. The Holywell Railway Co. 
In the Court of Exchequer June 14, 1867. 

(Law Reports, 2 Exchequer, 311.) 
Only the opinions are f^ven. 

Kelly, C. B. I am of opinion that this rule should be dis- 
charged, and that the plaintiff is entitled to a verdict for £210. He 
sues as the administrator of a person named Stubbs, who had in his 
lifetime entered into a contract to perform certain work for the de- 
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fendants in fifteen months for £500, payable nnder the contract in 
five quarterly instalments of £100 each. The deceased, it appears, 
performed one quarter's work, and at the close of that quarter re- 
ceived £100 in payment. He then performed his work during the 
second and third quarters, and at the expiration of the third quar- 
ter became entitled to two further instalments of £100 each. These 
were due to him under the contract, and a right of action for them 
vested in him on the morning of the 6th of September, 1865. Soon 
afterwards he died, whilst these instalments remained unpaid. His 
death, no doubt, dissolved the contract. But it did not divest his repre- 
sentative of the right of action, which had already accrued to the 
deceased, and which survived to that representative. Whether cir- 
cumstances existed or may be conceived to have existed, which 
would have enabled the defendants to maintain a cross action against 
Stubbs, or even against his administrator, is immaterial to the pres. 
ent question. Here is a perfect right of action vested in the de- 
ceased at the time of his death, which survives to the plaintiff. He 
is, therefore, entitled to recover, there being no plea alleging that 
the deceased did not perform his work, nor any proof of non-per- 
formance. 

Martin, B. I am of the same opinion. The law on the sub- 
ject is clear and free from doubt Suppose a man entei's into a con- 
tract to do a certain piece of work for a certain sum, then if he die 
before he completes it, he can recover nothing, not even if before his 
death he had done nine-tenths of it. For the contract was for the 
whole work, and not for nine-tenths of it. But suppose that the 
contract is for the performance of a certain piece of work for a cer- 
tain sum, to be paid at the rate, say, of £50 a month, then the per- 
son employed earns £50 at theendof each successive month. Itistrue 
that if, after doing a portion of the work, he refused to do the rest, 
he might not be able to recover, because he could not prove that he 
was ready and willing to perform his part of the contract. But 
such a case as the present has no analogy with that of a refusal by 
the person employed to continue performance. The contract, no 
doubt, is ended by the death of Stubbs, but only in this sense that 
the act of God has made further performance impossible. The man's 
life was an implied condition of the contract, but the fact of his 
death can have nothing whatever to do with the payment due for 
what has been done- with what has been actually earned by the de- 
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ceased. The contract had, it is trne, an implied condition that he 
should live for fifteen months. Bnt his death does not throw back 
his representative upon the right of recovering on a quantum meruit 
only. He can recover the stipulated price, due to the deceased when 
he died, of the work the deceased had actually executed. No vested 
right of action is taken away by death. Thd contract is at an end, 
but it is not '"rescinded," for rescission is the act of two parties, 
not of one. With regard to the remarks quoted from Smith's Lead- 
ing Cases, I may say, with the greatest respect for the learned 
author, that some of the positions laid down by him in the note to 
Cutter V8. Powell, in his leading cases, 6th ed., vol. ii. , p. 1, are not, 
iu my opinion, fully supported by the authorities. 

Chaknell, B. 1 am of the same opinion. It is not denied that 
this contract was one of personal confidence. That being so, on the 
death of Stubbs it was at an end, so far as the future was concerned. 
But although that be so, we are not to prevent what was done dur- 
ing his life, under the contract, from having its proper effect. This 
is not the case of a contract rescinded, but of a contract in its cir- 
cumstances conditional on the life of one of the parties to it contin- 
uing for a certain period. On his death it became void. It became 
null for the future, bnt no more. The administrator might have it 
incumbent on him in some circumstances to show that the deceased 
was ready and willing during his lifetime to cootinue performance 
of the contract, or else it might be said that no right of action had 
vested. But in this case there is no pretence for saying that the 
work was not actually done by the deceased. A right of action for 
the price agreed upon, therefore, vested in him, and I can see noth- 
ing to prevent the bringing of this action by his representative to 
enforce that right. 

Rule discharged. 

In Lacy vs, Getman, 119 N. Y. 109, Finch, J. says: 
^*It seems to be conceded that the death of the servant 
dissolves the contract. (Citations.) Almost all of these cases 
were marked by the circumstance that the services belonged to 
the class of skilled labor. In such instances the impossibility 
of a substituted service by the representative of the servant is 
very apparent. The master has selected the servant by reason of 
his personal qualifications, and ought not, when he dies, to abide 
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the choice of another or accept a service which he does not want. 
While these cases possess, with a single exception, that character- 
istic, I do not think they depend upon it. Fahey vs. North was a 
contract for farm labor, ended by the sickness of the servant, and 
quite uniformly the general rule stated is that the servant's agree- 
ment to render personal services is dissolved by his death. There 
happens a total inability to perform ; it is without the servant's 
fault; and so further performance is excused and the contract is ap- 
portioned. If in this case, Lacy had died on that day in July, his 
representative could not have performed his contract. McMahan, 
surviving, would have been free to say that he bargained for Lacy's 
services, and not for those of another selected and chosen by 
strangers, and either the contract would be broken or else dissolved. 
I have no doubt that it must be deemed dissolved, and that the 
death of the servant, bound to render personal services under a per- 
sonal control, ends the contract, and irrespective of the inquiry 
whether those services involve skilled or common labor. For, even 
as it respects the latter, the servant's character, habits, capacity, in- 
dustry, and temper, all enter into and affect the contract which the 
master makes, and are material and essential where the service ren- 
dered is to be personal and subject to the daily direction and choice 
and control of the master. He was willing to hire Lacy for a year ; 
but Lacy*8 personal representative, or a laborer tendered by him, he 
might not want at all and at least not for a fixed period, preventing 
a discharge. And so it must be conceded that the death of the 
servant, employed to render personal services under the master's 
daily direction, dissolves the contract. Babcock vs, Goodrich, 3 
How. Pr. (N. S.) 53. 

" But if that be so, on what principle shall the master be differ- 
ently and more closely bound ? And why shall not his death also 
dissolve the contract ? There is no logic and no justice in a con- 
trary rule. The same reasoning which relieves the servant's estate 
relieves also the master's, for the relation constituted is personal on 
both sides and contemplates no substitution. If the master selects 
the servant, the servant chooses the master. It is not every one to 
whom he will bind himself for a year, knowing that he must be 
obedient and render the services required. Submission to the mas- 
ter's will is the law of the contract which he mediates making. He 
knows that a promise by the servant to obey the lawful and reason- 
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able orders of his master within the scope of his contract is implied 
by law; and a breach of this promise in a material matter justifies 
the master in discharging him. King vs. St. John, Devizes, 9 B. 
& C. 896. One does not put himself in such relation for a fixed 
period without some choice as to whom he will serve. The master's 
habits, character and temper enter into the consideration of the 
servant before he binds himself to the service, just as his own per- 
sonal characteristics materially affect the choice of the master. The 
service, the choice, the contract are personal upon both sides, and 
more or less dependent upon the individuality of the contracting 
parties, and the rule applicable to one should be the rule which 
governs the other. 

'* If now, to such a case — that is to the simple and normal relation 
of master and servant, involving daily obedience on one side and 
constant direction on the other — we apply the suggested test of pos- 
sibility of performance in substantial accord with the contract, the 
result is not different. It is said that if the master dies his repre- 
sentatives have only to pay, and any one may do that. But under 
the contract, that is by no means all that remains to be done. They 
must take the place of the master in ordering and directing the work 
of the farm, and requiring the stipulated obedience. That may prove 
to effect a radical change in the situation of the servant, as it seems 
to have done in the present case, leading the pl&intiff to the verge 
of refusing to work further for either widow or executrix, whose 
views apparently jangled. The new master cannot perform the 
employer's side of the contract as the deceased would have per- 
formed it, and may vary so far, from incapacity or fitful temper or 
selfish greed, as to make the situation of the servant materially and 
seriously different from that which he contemplated and for which 
he contracted. 

" We are, therefore, of opinion that in the case at bar the con- 
tract of service was dissolved by the death of McMahan, and his 
estate was only liable for the services rendered to the date of his 
death." 

In New York and several other states provision has been made by 
statute allowing the assignee to sue in his own name. (N. Y. Code 
of Civil Procedure §§ 1909, 1910.) 

It will be observed however, that these and similar statutes in so 
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far as they provide that an assignee may bring an action in his own 
name simply affect procedure and hence apply only to the jurisdic- 
tions for which they provide. They do not affect the legal title. 
Therefore if a contract be assigned in New York and an action 
brpnght thereon in Massachusetts such action must be brought by 
the assignee in the name of the assignor. In other words the above 
sections of the New York statute in this particular affect the ad- 
jective and not the substantive law. 

On this point Cox J. says in Glenn vs. Busey 5 Mack 233 : 

*' It is a general rule that an action on a contract must be brought 
in the name of the party in whom the legal interest in such contract 
is vested. The legislature alone has power to make an exception to 
this rule. An exception is made by the Code, Oh. 144, §14, 
t583, which authorizes the assignee of any bond, note or writing, 
not negotiable, to maintain thereupon any action in his own name 
which the original ol^igee or payee might have brought. The as- 
signee acquires only an equitable right with a capacity, expressly 
given him by statute, to assert it at law in his own name. But the 
legal title still remaining in the obligee or payee, a right of action 
is incident thereto ; and the assignee may, at his election, sue at law 
in his own name or in that of the obligee or payee for his benefit. 
Garland vs. Richardson, 4 Band., 266. ....*. 

'* Apart from the'Code of Virginia, it is admitted that the equitable 
title to a chose in action can be assigned so that the assignee may 
institute a suit at common law in the assignor's name for his use. 
According to the decisions just referred to, the Code makes no 
change in the title, but super- adds to the remedy just mentioned a 
right of action by the assignee in his own name. 

"This, then, clearly relates to the remedy only, and the rule ap- 
plies which Dr. Wharton lays down in his ' Conflict of Laws,' 
§735, as follows, viz. : 

*' ' Whether an assignee can sue in his own name is sometimes a 
technical question, and sometimes one that is essential. When it is 
technical (t. e. , when the point is merely whether the suit is to be 
brought by A to the use of B, or by B immediately, there being no 
dispute that the title as between the two is virtually in B), then the 
lex fori is to decide. It is a mere matter of process. If allowed by 
the lex fori^ the assignee may sue in his own name, although for- 
bidden by the foreign law to which the obligation is subject. If 
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forbidden by the lez forty the assignee cannot sue in his own name, 
though permitted to do so by the foreign law to which the obliga- 
tion is snbject.' See, also, to the same effect, Story's Conflict of 
Laws, §§ 293, 332. and 473." 

As has been pointed out (snpra p. 181) the language which attrib- 
utes equitable rights to the assignee is erroneous, but that these 
statutes merely affect procedure and do not effect a transfer of legal 
I. tie is very clear. 



CHAPTER IV. — Conditions in Contract.* 

Read Langdeirs Summary of Contract $$26-45, 10^148, 167-178. Keener's Qoasl-Con- 
tract pp. 222, 226, ^l-24& Hare on Contract pp. 587-618. 

SECTION I. — conditions PRECEDENT AND CONCURRENT. 

A — Express Conditions. 

** Whether a pi^ticolar claase in a charter-party shall be held to be aeon- 
ditioD, upon the non performance of which by the one party the other is 
at liberty to abandon the contract, and consider it at an end : or whether 
it amounts to an afrreement only, the breach whereof is to be recompensed 
by an action for damages, must depend upon the intention of the parties 
to be collected, in each particular case, from the terms of the agreement 
itself, and from the subject matter to which it relates. ' It cannot depend,' 
as Lord Eilenborough observes, ' on any formal arrangement of the words, 
but (must depend) on the reason and sense of the thing as it is to be col- 
lected from the whole contract. See Ritchie vs. Anderson 10 East. 295." 

(Tidal, C. J., in Glaholm vs. Hays 2 M. & G. 257.) 

*' The rule to be collected from the cases seems to be this, tliat where a 
party stipulates to do a certain thing in a certain specific event which may 
become known to him, or with which he can make himself acquainted, he 
is not entitled to any notice, unless he stipulates for it ; but when it is to 
do a thing which lies within the peculiar knowledge of the opposite party, 
then notice ought to be given him 

" On the other hand, no notice is requisite when a specific act is to done 
by a third party named, or even by the obligee himself; as, for example, 
where the defendant covenants to pay money on the marriage of the 
obligee with B., or perhaps on the marriage of B alone (for there are 
some cases to that effect), or to pay such a sum to a certain person or at 
such a rate as A shall pay to B. In these cases there is a paticular indi- 
vidual specified, and no option is to be exercised ; and the party who, 
without stipulating for notice, has entered into the obligation to do those 
acts Is bound to do them." 
(Lord Ablnger, C. B., and Parke, B.. in Vyse va. Wakefield. 6 M. & W., 442.) 

Rules for Express Conditions. 

(Reprinted by permission of Professor C. C. Langdell,, of the Harvard Law School. 

Renumbered and some rales omitted.) 

As the only foundation of express conditions is the intention of the par- 
ties in each case, and as the power of the parties to create them is practi- 
cally unlimited they are not susceptible of classification like implied con- 
ditions, nor can they be reduced to any definite ru]e& Still, certain rules 

*See Appendix B. 
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may be laid down respecting^ them, which will be of material service in 
dealing with them. 

1. Unlike implidd conditions, express conditions may exist equally in 
bilateral contracts and in unilateral contracts; and it is immaterial wheth- 
er there are also implied conditions in the same contract. 

2. While the subject-matter of an implied condition is always a cove- 
nant or promise, the words or clause in which an express condition is 
found may or may not constitute also a covenant or promise, according 
to the intention of the parties. 

3. Whenever it is doubtful whether certain words do or do not consti- 
tute an express condition, It is material to inquire whether they constitute 
acovenant or promise; for if they do not, that will be an argument in 
favor of their being a condition, it being a cardinal rule of interpretation 
to give effect in some way to all the words of a contract, if it be possible ; 
and the argument becomes mjach stronger when a covenantor or promisor 
would otherwise have no remedy for the equivalent of his covenant or 
promise. 

4. In leases and deeds of convejance, words naturally importing an ex- 
press condition have sometimes been disregarded by the courts, it being 
held that they were inserted as words of form, and without any intention 
of creating a condition. 

5. A covenant or promise which constitutes an implied condition may, 
of course, be made also an express condition, if the parties so desire ; and 
sometimes tbis happens from the relation of mutual covenants or promises 
to each other. Thus, in an agreement for the purchase and sale of un- 
specified goods, if the seller promise that the goods shall be of a certain 
quality, the buyer's promise to buy the goods and pay for them is in the 
nature of things conditional upon the goods being of the quality designa- 
ted. For most purposes it will not be material to inquire whether such 
condition is express or implied, but if it ever becomes material, it seems 
that it is express as well as implied. 

6. It seems that the conditions in policies of marine insurance, com- 
monly called warranties, unlike such conditions in charter-parties, are ex- 
press conditions ; and hence they must always be performed literally. 



I. — Anonymous. 

In the King's Bench, Trinity Term, 1500. 
(Year Book, 15 Henry 7, Folio 10 b, Placitum 7.) 

Nota per Fineux, C. J. If one covenant with me to serve me for 
a year, and I covenant with him to give him 20Z, if I do not say for 
said caase, he shall have an action for the 20/, althongh he never 
serves me; otherwise, if I say he shall have 20/ for said cause. So 
if I covenant with a man that I will marry his daughter, and he 



198 EXPRESS CONDITIONS [Chap. IV. 

covenants with me to make an estate to me and his daughter, and 
to the heirs oar two bodies begotten; though I afterwards marry 
another woman, or his daughter marry another man; yet I shall 
have an action of covenant against him, to compel him to make this 
estate; but if the covenant be that he will make the estate to us two 
for said cause, then he shall not make the estate until we are mar- 
ried. And such was the opinion of the court And Rede, J., said 
it was so without doubt. 

11. — A was possessed of seventeen tods of wool. In consideration 
of $ 30 to be paid by B on a* certain day, A promised to deliver to B 
fifteen of the said seventeen tods, to be chosen by B. After said day, 
B sued A for non- delivery, alleging that he was ready at the ap- 
pointed day to pay the 130. 

A demurred to the complaint, because it did not allege that B had 
chosen fifteen tods out of the seventeen. Should the demurrer be 
sustained? 

(See case of Raynay va^ Alexander, Yelverton 76. Same case L 448, K 
1020.) 

III. — Nichols vs. Raynbred. 

HiLiARY Term, 1615. 
(HobartSB.) 

Nichols brought an assumpsit against Raynbred, declaring that, 
in consideration that Nicholas promised to deliver the defend- 
ant to his own use a cow, the defendant promised to deliver him fifty 
shillings. Adjudged for the plaintiff in both courts, that the plain- 
tiff need not to aver the delivery of the cow, because it is a promise 
for a promise. Note, here the promises must be at one instant, 
for else they will be both nuda pacta. 

IV. — Thorp vs. Thorp. 

In the King's Bench, Easter Term, 1701. 
(12 Modem Reports 455.) 

Error from the Court of Common Pleas of a judgment in an ac- 
tion on the case, wherein the plaintiff declared that the defendant 
had and held of him, by way of mortgage, two closes of copyhold 
lands ; and that there was a discourse between them concerning the 
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plaintiff's releasing his equity of redemption therein to the defendant, 
and concerning divers sums of money due from the plaintiff to the 
defendant upon the said mortgage; upon which the plaintiff did 
agree with the defendant that he would release to him the said 
equity of redemption, in consideration of which the defendant did 
agree with the plaintiff to pay him £7 above all that was due, and 
that in consideration that the plaintiff promised the defendant to 
perform all of his side, the defendant promised the plaintiff to per- 
form of his side; and avers that he did perform all on his, the plain- 
tiff's, side, but that the defendant paid £1 78. of the said £7 and no 
more, etc. 

To this the defendant pleads in bar that long after the promise, 
viz., July 2.)th, 1694, the plaintiff did, by indenture made between 
him and the defendant, release to the defendant '^all manner of 
actions, suits, debts, duties, sum and sums of money, and all de- 
mands whotsoever, whichever he had, or he, his heirs, executors or 
assigns ever should have, for or by reason of anything, matter or 
demand whatsoever." 

Upon oyer of this deed of release it recited the said mortgage, 
and released '^ all provisoes therein, and all his estate, right, title 
and interest in the said close, both in law and equity;*' and then 
follows the foregoing clause. 

And upon this the plaintiff demurred, and judgment for the 
plaintiff in the Court of Common Pleas. 

Cowper for the plaintiff in error. 

Cheshire y contra » 

Holt, C. J. We all agree that the promise was not discharged 
by this release. It was urged at the Bar by Cowper that if the 
plaintiff might have founded an action upon the mutual promise 
and agreement before any performance on his part, that certainly 
this release would have barred him; and the consequence is very 
true and necessary, if that were the case. And by the same reason, 
if he could not bring an action before such time as he had made a 
release, there is no color for the release to bar him, for till he makes 
the release in this case, if he has no title to the £7, then till release 
there is no right of action; and then they do not lie in demand till 
release, and that a release of ''all demands" will not release a 
thing that does nob lie in demiud at that time. See 2 Co. 17 L ; 5 
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Co. 70; Hoe's Case. A release to bail in the King's Bench before 
jadgment against the principal is not good, because till then the 
cause of action is uncertain and therefore not demandable. 

So the whole question will be here whether the plaintiff could 
have an action before the release. And as to that it has been urged 
that in this case there were mutual promises, and the one promise 
is the consideration of. the other; and that then he that brings the 
action needs not aver any performance of his side ; and this like- 
wise would be a true and necessary consequence if the premises 
were true. But where the one promise is the consideration of the 
other, and where the performance and not the promise is it, is 
to be gathered from the words and nature of the agreement, 
and depends entirely thereupon, for if in this case there were a 
positive promise that one should release his equity of redemption, and 
on the other side that the other would pay £7, then the one might 
bring his action without any averment of performance; but this 
agreement is not so, but that the plaintiff should release his equity 
of redemption, in consideration whereof the defendant was to pay 
him £7, so that the release is the consideration, and therefore being 
executory is a condition ])recedent which must be averred. And 
whereas there seems to be a variance in the books upon this learn- 
ing, it will be fit on this occasion to settle it; and I agree the case 
in Hob. 58 to be good law, for there is a positive agreement that 
one shall deliver a cow to the other, and that the other shall give 
him so much money, and therefore the action lies for either side 
without performance of his promise; but if by the agreement A 
were to. deliver B a cow, and that for it B were to deliver him a 
horse, there the delivery of the cow would be a condition precedent, 
and therefore ought to be performed before A can bring his action, 
and upon this diversity the books are reconcilable. 15 Hen. 7, 10, 
pi. 17. If A covenant with B to serve him for a year, and B 
covenant with A to pay him £10, there A shall maintain an action 
for the £10 before any service; but if B had covenanted to pay 
£10 for the said service, there A could not maintain an action for 
the money before the service performed. And there is great reason 
for this diversity, for when one promises, agrees, or covenants to do 
one thing for another, there is no reason he should be obliged to do 
it till that thing for which he promised to do it be done, and the 
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word '' for" is a condition precedent in snch cases. Bnt npon this 
head some diversities are to be observed. 

First, if there be a day set for the payment of money, or doing 
the thing which one promises, agrees or covenants to do for another 
thing, and that day happens to incar before the time the thing for 
which the promise, agreement or covenant is made, is to be per- 
formed by the tenor of the agreement; there, though the words be 
*' that the party shall pay the money," or "do the thing for snch a 
thing," or " in consideration of such a thing," after the day is past 
the other shall have an action for the money or other thing, although 
the thing for which the promise, agreement or covenant was made 
be not performed ; for it would be repugnant there to make it a con- 
dition precedent, and therefore they are in that case left to mutual 
remedies on which, by the express words of the agreement, they 
have depended. See 48 Edw. 3, 2-3, cited in XJghtred's Case, where 
the diversity is taken when there are mutual remedies and not; it 
is thus put in that book : Sir Eichard Pool covenants with Sir Ralph 
Tolcelser to serve him with three esquires in the wars of France; Sir 
Ralph Tolcelser covenants, in consideration of those services, to pay 
him so much monev; and there it is said action will lie for the 
money without any services performed. But if you look into the 
book at large you will find it was upon the diversity which I have 
taken, for the case in 48 Edw. 3,2-3, is, Richard Pool covenants 
with Ralph Tolcelser to serve him with three esquires in the wars of 
France, and Ralph Tolcelser covenanted with him to pay him so 
much money for the service; and it was further agreed that twenty 
marks of the money should be paid in England, at a day certain, 
before they went for France, and the rest by quarterly payments, 
which might likewise incur before the service; and upon action 
brought by Sir Richard Pool it was objected that the service was not 
performed, but there was no room for that objection upon the di- 
versity which I have taken, the money, by the agreement, being 
made payable at a day certain before the service was to have been 
performed. 1 Vent 147. Covenant that in case A would let B 
enjoy land for a certain term of years, for the enjoyment he would 
pay him so much money before the expiration of the years. 3 Leo. 
156. Covenant to pay so much money, the other making him a 
good estate in such lands; held the making the estate to be 
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condition precedent, and therefore to be averred. 1 Saund. 319 is 
upon the same diversity. Ad agreement was to let a hoase to the 
plaintiff with certain brewing vessels; the plaintiff covenants to pay 
so much money for it before midsummer day, and here, because a 
certain day was appointed for the paynent, though no assurance 
was made of the house, etc. , yet an action lay for the money. If 
A covenant to make an assurance of lands to B, who covenants to 
pay him £10 in consideration thereof, there he is not bound to pay 
the money before the assurance made; bat if he had covenanted to 
pay the money in consideration of the covenant to make the assur- 
ance, he would be liable to an action immediately. 

Secondly, if there be a day for the payment of the money or doing 
of other act for another, and that day is to bo after the performance 
of the thing for which the promise, etc., was made, there, if the 
agreement be to pay the money, or do other thing "for" or '*in 
consideration," or sach other words that would make a condition 
precedent, there such things, for the doing or performing of which 
the other agrees to pay the money, or do other thing, must be 
averred to maintain an action, and for this Sir W. Jones, 318. 
The executor of A brought an action on the case against B declar- 
ing that in consideration A in his lifetime did promise to assure 
certain lands to B before Michaelmas next. B promised to pay 
him so much money for the land, so the assurance was to be made 
before Michaelmas, and the money was to be paid for the land, and 
consequently after Michaelmas, for A had time till Michaelmas to 
make the assurance; and because the assurance was to have been 
made first, and the money by agreement to be paid for the land, 
though there were mutual promises, yet it was adjudged the action 
would not lie for the money without making the assurance first. 
This case, as it is there reported, is intricate, and requires consid- 
eration to make this construction upon it; but upon examination it 
is a full authority in point. Dy. 76, pi. 3. A agrees to deliver B 
a hawk at midsummer, for which he agrees to pay him a horse at 
Michaelmas; there if a hawk be not delivered at midsummer, there 
shall be no horse delivered at Michaelmas, nor any remedy for it. 
Ughtred's Case has afforded a ground for a variety of opinions upon 
this question, but such as seem against these diversities laid 
down by me shall receive a full answer. And in 1 Roll. Ab. 
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414 are several cases which have been urged against me. The 
first is said to have been in Michaelmas Term, in the seventh 
year of James the First, and it was a charter partite between A 
and B by wliich A covenants to go a voyage, and take in sev- 
eral ladings at several ports beyond the seas, and re tarn with them 
home; B covenants to pay A for all that voyage £147 at a day, 
whether after or before the voyage is left in donbt by the Book; 
and there it was adjudged there might have an action lain for 
the money without averment of performance of the voyage, and this 
seems an authority in point against me. But, first, it does not 
appear there but that the day of payment was before the voyage per- 
formed ; bat a full answer to it is that there was a writ of error 
brought, and that judgment reversed for want of an averment. See 
3 Bnht. 147. Rolle reports the judgment in the Common Pleas, 
in the seventh year of James the First, but it seems had not seen 
the reversal thereof, which was in the ninth year of James the First, 
two years after, as it is in Bulstrode, where it is adjudged that 
pro tofd irans/retatione is a condition precedent, and that its being 
in mutual covenants makes no alteration. Then there is 1 Roll. 
Abr. 415, said to be in Michaclmass Term, in the fifteenth year of 
Charles the First, and it seems also against me in point. There were 
articles of agreement made by A in behalf of B of the one part, and 
C of the other part, where it was covenanted by A that B for con- 
sideration hereafter expressed, should convey certain lands to C ; C 
on his part, for the consideration aforesaid, covenanted to pay B 
£166; and it was adjudged that the assuring the land was not a 
condition precedent. Bat this case does not come up to ours, for 
there is an express covenant that (for consideration hereafter ex- 
pressed) B wou'd convey to C and C (upon consideration aforesaid) 
covenants to pay the money, and that must be for as much as A 
hath covenanted that B should assure lands for consideration here- 
after mentioned — that is, that B hath covenanted to pay so much 
money, for it is pro consideratione prcedictd ; and the question is, 
What is meant by the wordsjyro consideratione prcedictd? It is not 
said, **for consideration of conveyance of the land," but pro con- 
sideratione prcedictd y which must be understood in consideration of 
the agreement that B should convey, etc., for the one covenants for 
consideration hereafter mentioned, which must be the covenant for 
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payment of the money, and the other covenants for consideration 
aforesaid, which mast be that A covenanted that B should convey. 
Bnt I must needs say there is another home case; it was also in the 
time of King Charles the First, and it was on mutual promises to 
stand to an award between A and B and laid in consideration A on 
his part did promise to stand to the award, B on his part did promise 
to stand to it; and the award was made that A should pay B £10 in 
consideration whereof B should enter into an obligation to release 
unto A all actions; A brings an action against B for not entering 
into the obligation according to the award ; and he did aver that he 
had done all on his part, but that B had not entered into the obli- 
gation, and the exception was taken that there was no averment of 
the payment of the £10, in consideration whereof he was to have 
entered into the bond, but it was said there needed no averment, 
and this is full against me. But Bolle himself there says the Court 
were divided. And 1 Cro. 384 gives a quite contrary report of the 
case, and says Jones and Berkely held it a condition precedent 
against Croke; so I rather believe Croke, who was one of the judges, 
and tells you himself was of a contrary opinion. And as to Ilaye's 
Case, which is also in 1 Roll. Abr. ubi suprUy it is reported 1 Cro. 
433, and it has no such point in it. These authorities therefore are 
well answered. There are some other scattered authorities in the 
books of this kind. But let us now see the reason of the thing. 
What is the reason that mutual promises shall bear an action with- 
out performance? One's bargain is to be performed according as 
he makes it. If he makes a bargain, and rely on the other's cove- 
nant or promise to have what he would have done to him, it is his 
own fault. If the agreement be that A shall have the horse of B, and 
A'agree that B shall have his money, they may make it so, and then 
there needs no averment of performance to maintain an action on 
either side ; but if it appear by the agreement that the plain intent 
of either party was to have the thing to be done to him performed, 
before his doing what he undertakes of his side, it must be then 
averred, as where a man agrees to give so much money for a horse, 
it is plain he meant to have the horse first, and therefore he says 
the money shall be given for the horse. And it would be very dan- 
gerous to make every cursory agreement of parties to amount to 
mutual promises to bear an action without averment of performance; 
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and therefore if two meet, and the one has a horse to sell, and the 
other would bay one, and they agree on the price, and then part 
withoat any earnest, or redacing the matter solemnly into writing, 
there, though there be no words of condition precedent, such cursory 
agreement ought not to be admitted as evidence of a mutual agree- 
ment; and it ought not to pass for a contract, but rather for a bare 
communication. See Dy. 30, — , 24; Style, 32. But if there be a 
solemn transaction, as writing, as that A would deliver his horse to 
B, and no time appointed, and that B should pay so much money 
to A there, if there be not the word '* for" or other words of con- 
dition precedent, a mutual action will lie without averment of per- 
formance; but if it be only a discourse, without the solemnity of 
writing, earnest, etc. , it ought not to be allowed. There is a case in 
2 Mod. 33. In assumpsit the plaintiff declared that in consideration 
that he promised to assign to the defendant his interest in certain 
land, the defendant promised to pay him proinde so much money, 
and averred that he offered to assign the interest ; but that matter 
being not well pleaded, the question was, whether it was necessary to 
aver performance, and held on the reason of Ughtred's case that it 
was not. And this will be a light to the reasons of North vs. Wild 
there. See Style, 186. Covenants were between A and B that A should 
bring 500 soldiers to such a place by a day certain to be transported, 
and that B should attend there then with ships to transport 
them, and both parties failed; and the question was whether, 
though A had brought no soldiers, B had broke his covenant, 
in not being ready with ships ; and held that B had broke his cov- 
evant, though A had not brought the soldiers. But this differs from 
oi;r case, for there are two distinct acts to be done one is to be ready 
with the soldiers and the other with ships, and the performance of 
the one does not depend upon the other ; the doing of the one is not 
the reward for the doing of the other, but they are distinct acts, and 
each party to do his part; there was also a day appointed. And this 
is not a hard case, for they are mutual acts not depending the one 
on the other. But in our case the money was to be paid for the 
release, and a vast difference. And the £7 being not to be paid in 
consideration of making the release, the words '^ in consideration '' 
make a condition precedent, which till performed does not entitle 
the plaintiff to action. Then the £7 were not demandable here. 
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and consequently not dischargable by the general release of all 
demands. 

Another objection was that the plaintiff had not averred a release 
given or tendered by him, as he ought to have done. Bat here suf- 
ficient appears that it was done, for he avers performance of all that 
was to be done on his side; and that general averment, though 
informal, and besides wants time and place, for which it had been 
bad on demurrer, is helped by the defendant's passing it over and 
pleading a release, whereby he admits the plaintiff had a cause of 
action. And there are stronger cases than this in the books, where 
pleading over has helped an insufficient declaration. 3 H. 6, 8. 
Debt upon indentures, in which there was a penalty, in which the 
defendant did bind himself, if he did not perform all the covenants 
in the said indentures; and regularly in such cases the way is for the 
plaintiff to set forth the indentures, and to assign breach of one of 
the covenants in certain ; and in debt for the penalty he said gen- 
erally, that the defendant had broke all the covenants in that inden- 
ture without showing any one in certain ; the defendant pleaded a 
collateral matter in bar, and adjudged the declaration had been bad 
on demurrer, but that the plea over cured it, though the breach was 
double and uncertain. 9 H. 6, 16, 19. And it was so adjudged in 
this Court in Bernard t;^. Michel.*" But a full authority is that of 
Vivian t;^. Shipping, f though they agreed the money awarded was 
to be paid before the other was to enter into the obligation to the 
plaintiff; yet the plaintiff did not expressly aver payment, but gen- 
erally, as here, that he had performed all on his side, and that was 
adjudged good after plea pleaded. So we all agree the judgment 
ought to be affirmed, for there was no money due to the plaintiff till 
release of the equity of redemption, and therefore none demandable 
till then, and consequently a release of all demands could not bar it. 

Note. — In this case Cowper offered this diversity in relation to 
mutual promises, that where the promise is of a valuable thing to 
the defendant, there such promise, without any performauce, may 
be a good consideration ; but where the promise is not of a thing 
valuable, but may be a consideration, because a trouble to the party 
promising; there such promise, without a performance, cannot be 
a consideration, because such promise cannot be a trouble. 

♦1 Vent. 114, 126; S. C. 2 Keb. 754, 766. tCro. Car. 384. 
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Bat per Holt, G. J., no diversity at all, but the cases are the 
same apon the learning laid down above. 

V. — Oallonbll v8 Briggs. 

In the King's Bench, Trinity Term, 1703. 

(1 Salkeld 113.) 

An agreement was, that the defendant should pay so mnch money 
six months after the bargain, the plaintiff transferring stock. The 
plaintiff at the same time gave a note to the defendant to transfer 
the stock, the defendant paying, etc. , Holt, 0. J. If either party 
woald sae upon this agreement the plaintiff, for not paying, or the 
defendant, for not transferring, the one must aver and prove a trans- 
fer or a tender, and the other a payment or a tender; for transfer- 
ring in the first bargain was a condition precedent ; and thongh 
there be matnal promises, yet if one thing be the consideration of 
the other, there a performance is necessary to be averred, unless a 
certain day be appointed for performance. 1 Sannd. 319. If I sell 
yon my horse for £10 if yoa will have the horse, I mast have the 
money, or, if I will have the money, yoa mast have the horse ; 
therefore he' obliged the plaintiff either to prove a transfer, or a 
tender and refasal within the six months. 

VI. — By agreement A was to work for B eight months from April 
1st, for which B was to pay him $104, or $13 per month. A worked 
for B antil June 23d, following, when he refused to work any more 
and left. B refused to pay for the time A worked, and A sued him 
therefor, demanding payment at the rate of 113 per month. 

(See M'Millan vs. Vanderllp, 12 Johns. 165, Jennings vs. Camp. 18 Johns 
94, Lantry vs. Parks. 8 Cowen 68. As to recovery in Quasi- Contract in 
this class of cases see Britton vs. Turner, 6 N. H. 481, Champlin vs. Row- 
ley, 18 Wend. 187, Catlln vs. Tobias, 26 N. Y. 217. Keener on Quasi-Con- 
tractpp. 215-228.) 

VII. — By a building contract A agreed to erect a house for B 
according to the plans of a certain architect, and B agreed to pay 
(5»000 therefor, part payments to be made in fixed amounts at stated 
periods of the work, and final payment to be made thirty days after 
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the completion of the bnilding upon production of the architect's 
certificate that work was done to his satisfaction. 

Forty days after the completion of the bnilding, A brought snit 
for the final amoant, it not having been paid. 

Demnrrer on gronnd that complaint did not allege production of 
architect's certificate. Complaint amended by adding allegation 
that architect unjustly refused to give certificate. Demurrer to 
amended complaint Should either demurrer be sustained? 

(As to effect of architect's certificates see Morgan vs. Blmie, 9 Bingham 
672. Same case L. 487. Wickoff vs. Myers, 44 N. Y. 143, Wangler vs. Swift, 
90 N. Y. 88. For case where certificates was unjustly withheld see Nolan 
vs. Whitney, 88 N. Y. 648.) 

VIII. — By policy of insurance B was insured against loss on the 
premises therein described, loss not to exceed 110,000, subject to 
the conditions contained in the policy. One of these conditions 
was that within sixty days after loss, the insured should procure 
for the company a certificate by the minister, church wardens and 
some reputable householders of the parish, stating that they knew 
the insured, and believed the loss had been honestly incurred. 

The premises were destroyed by fire during the continuation of 
the policy. B procured a certificate, in form as required, signed 
by four reputable householders. 

The Company refused to pay and B brought suit, alleging the 
above facts, and that the ministers and church wardens, without 
cause, refused to sign. 

Demurrer by company — should it be sustained? 
(See case of Worsley vs. Wood, 6 Term Reports, 710, same case L. 472. 

Read Blacksmith vs. Fellows. 7 N. Y. 414-417.) 

IX. — The plaintiff declares, that the defendant by his writing in- 
dented agreed with the plaintiff, that he, the defendant, would 
accept of the plaintiff £500 fourth subscription so soon as the 
receipts should be delivered out by the company, and would pay for 
the same £950 on November 6th next after the date of the writing. 
Then he avers that the defendant did not pay the money at the 

day. 

The defendant demurs generally. 
(Taken from Lock vs. Wright, 1 Strange 569, same case L. 456, K. 1081.) 
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X. — A leased certain premises to B for a term of years. By the 
terms of the lease B covenanted to keep the premises during the 
term and surrender them at the end thereof, in good and tenantable 
order and repair, the said A finding, allowing and assigning timber 
sufficient for sach reparation daring the said term, to be cut and 
carried away by said B. 

B entered and possessed the premises dnring the term, but for 
several Tears prior to the end of said term allowed them to become 
in bad and untenantable order and oat of repair and so surrendered 
them at the end of the term. 

A brought an action against B for breach of his covenant to 
repair, declaring upon the lease and alleging the above facts, and 
laid his damages at £100. B plead thereto that during the said 
term A did not find, allow, or assign timber sufficient for uphold- 
ing, repairing, maintaining or keeping the said premises in good 
and sufficient repair. 

To this plea A demurred generally and B joined in the demur- 
rer. 

And upon this it came in judgment before the Court. 

Counsel for A insisted : 

1. That the finding of timber by A was not a condition prece- 
dent, but a mutual or reciprocal covenant, and consequently that 
the breach of it cannot be pleaded to an action brought on the cov- 
enant of the lessee. 

2. That if it could be insisted on by way of plea, yet that a 
request ought to have been pleaded. 

(See case of Thomas vs. Cadwaliader, Wilies 496, L. 458, K. 1083.) 

XL — Kane vs. Hood. 

In the Supreme Judicial Court of Massachusetts, 

October Term, 1832. 
(13 Pickering. 281.) 

Assumpsit, brought by the executors of John Innis Clark. Trial 
before Shaw, 0. J. 

The plaintiffs rely upon an unsealed contract made by Clark and 
Hood, dated October 28th, 1803, by which '* it is mutually agreed, 
that Hood is to have the land, etc. (describing certain land in Som- 
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erset) ; in consideration of which the said Hood is to pay the said 
Olark 1700, $200 of which are to be paid in ten days, half the 
remainder in twelve months, and the other half in two years from 
the above date, with the interest annnally; and the deed to be exe- 
cuted at the completing of the last payment." 

The two first installments had been paid and received before the 
commencement of this action. 

The plaintiffs neither allege nor prove that they ever made or ten- 
dered, or offered any deed or conveyance of the land, but they aver 
that Clark, in his lifetime, and they, in their capacity of executors, 
since his decease, have always been ready to convey the land to 
Hood, and to execute to him a good and sufficient deed thereof, 
upon his complying with the terms of the contract on his part, and 
that they are here in Court ready to execute such deed upon his 
complying with those terms. 

The defendant contends, that the two first installments being 
fully paid, the agreements of the parties in respect to the last instal- 
ment are mutually dependent and conditional, and neither is bound 
to perform, without a tender of performance on the other side, to 
be made at the same time. 

On the contrary, the plaintiffs contend, that the promise of the 
defendant is independent, and, that he was bound to pay at the 
time and conformably to the terms of the contract, in considera- 
tion of the engagement of Clarke, without any tender of per- 
formance on the part of the plaintiffs. 

The plaintiffs became nonsuit, subject to the opinion of the 
Court on the above question. 

Cobb for the plaintiffs. 

W. Baylies and Bartelle for the defendant. 

Shaw, C. J. , delivered the opinion of the Court. This is a con- 
tract not under seal, but the same rules govern the construction of it 
as those applicable to cases of covenant. The only question which 
would seem to be presented by the facts is, whether in a contract 
between parties, relative to the same subject-matter, some stipula- 
tions may be mutual and independent, and others dependent and 
mutually conditional; and this question was settled in the case of 
Couch vs, Ingersoll, 2 Pick 292. Indeed the point in question 
constituted distinctly the ground of decision in that case, because 
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the plaintiff, without having tendered performance on his part, re- 
covered on a breach of one covenant because it was independent, 
and failed on the other, because upon the construction put upon 
it by the Court, it was independent. 

In the present case, the two first installments of the purchase- 
money were to be paid before the time fixed for the conveyance of 
the land, and therefore it is very clear they are independent. Had 
a suit been brought for either of them, no tender, offer or averment 
of readiness would have been necessary, and no defence could have 
been made. The obligation of the defendant to pay the money at 
the times stipulated was absolute and unconditional. But it is 
shown by the facts that the two first installments were fully paid; 
and though payment was not made at the times fixed, jet it was 
afterward accepted, and the plaintiffs affirmed the contract by suing 
on it. Then the, question is, whether the payment of the last in- 
stallment on the one side, and the execution and tender of the deed, 
upon payment being made on the other, were not dependent and 
conditional; and we think they were. The words are, ** and the 
other half in two years, with interest annually, and the deed to be 
executed at the completing of the last payment." Suppose the 
whole had been payable at once, instead of being payable by install- 
ments, and the stipulation had been to pay 1700 in two years, the 
deed to be executed at the payment; upon this statement of the 
question, is there a doubt that the agreements would have been 
mutually dependent and conditional? I think not. The intent of 
the parties is to govern. And what difference is there, whether the 
final payment is the whole or part, the remainder of the purchase 
money having been paid and accepted? Where the whole purchase 
money is to be paid at once and the deed is to be then given, the 
covenants are held to be dependent, because it is unreasonable to 
presume that the purchaser intended to pay the whole considera- 
tion, without having the equivalent, in a title to the land purchased. 
The same reason applies to the last installment. An obvious reason 
why the first and second installments should be paid without having 
a deed is, that the vendor was to withhold the title, as a security 
for the purchase money, and the vendee was content to rely on the 
vendor's contract for his future title; but no such reason applies to 
the final and complete payment of the purchase-money. Whether, 
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were mntoal and dependent. If the buyer in a case of this sort fails 
to pay or oflFer to pay within the time specified for inntnal perform- 
ance, the seller is discharged from liability to answer in damages for 
not delivering the thing sold. Bat it does not follow that the seller, 
in SQch case, is entitled from the mere default of the buyer to re- 
cover the purchase- money. To entitle the seller to recover the 
price, he mu«<t show not only that the purchaser failed to pay, but 
that he himself was ready and offered to deliver the goods. 12 Johns. 
209; Porter v^. Rose, 20 Johns. 130. 

The issue between the parties was framed upon a correct view of 
the legal questions between them. The plaintiffs averred that they 
were ready and willing, and offered to deliver the iron within the 
time specified in the contract, and this averment was denied by the 
defendants in their answer; and this was the question which ought 
to have been put to the jury. Instead of that the judge charged 
the jury that the principal question for them to decide was, ** Have 
the defendants on their part during the sixty days demanded the iron, 
and in readiness to pay on their part offered to pay the money on de- 
livery ?" If this had been an action by the purchaser against the 
seller, for the non-delivery of the goods, the charge would have been 
right, because the purchaser is bound, on a contract of this kind, 
to show a readiness and an offer to perform before he can require 
the seller to deliver. Whichever party seeks to enforce the 
contract against the other must show performance or tender of per- 
formance. Until that be shown he is himself in default. The 
plaintiffs in this case are seeking to enforce the contract, and the 
judge should have told the jury that to entitle them to recover they 
were bound to show an offer of performance, whether the defend- 
ants were ready or not. But the case was put to the jury on the 
question whether the defendants had offered to pay ; and if they 
had not, the jury were instructed in effect to find for plaintiff, 
whether he had offered to deliver or not, thus making the payment 
by the defendant a duty precedent to the delivery when in truth 
it was concurrent merely ; and allowing the plaintiff to recover in a 
case in which neither party had shown a readiness and offer of per- 
formance. In this the judge charged erroneously, and on this 
ground the judgment below must be reversed and a new trial 
ordered. 
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This is not done without some reluctance, because if the case had 
been properly left to the jury on the question whether the plaintiffs 
were ready and offered to perform on their part, we think the jury 
might well have found in their favor. 

The plaintiffs sent to the defendants' office the bill for the iron, 
and the custom-house permit, authorizing the delivery of the iron to 
Dunham & Dimon. It is said that this permit should have been 
endorsed by the plaintiffs ; in other words, that there should have 
been an order by Dunham & Dimon on the storekeeper for the 
delivery of the iron to the defendants. But the permit was not 
objected to on that ground. If it had been, the endorsement or 
order could have been immediately made or obtained. And with- 
out it the offer seems to have been sufficient, because payment by 
the defendants would have given them a title to the goods; and the 
contract of which the purchaser must be supposed to have the 
counterpart, together with the clerk's receipt for the money on the 
bill, and the unendorsed permit, would have entitled the defend- 
ants to the iron from the public storekeeper. These papers were 
equivalent to an ordei on the storekeeper for the delivery of the 
iron. But the bargain was in fact broken off because the defend- 
ants refused to pay the money on the delivery of the goods, and not 
because the custom-house permit was unendorsed. Pettee, one of 
the defendants, told the plaintiffs' clerk that he wanted the iron to 
deliver to Wilson & Co., so that the defendants might raise the 
money by means of the notes which Wilson & Co. were to give for 
it. The plaintiffs were excused from doing more than was actually 
done toward performance on their part by the virtual refusal of 
Pettee, to pay, until he could raise the money on the notes he 
expected to get from Wilson & Go. ; and by what was said by 
defendants' clerk after Pettee had gone — ^namely, that Pettee had 
left no check, and that it was useless to wait until he returned. It 
was shown that the storekeeper would have delivered the iron with- 
out payment of the storage due previous to the date of the contract. 
It was not necessary to bring the iron to the defendants' office and 
tender it there. The offer to deliver seems to have been made in 
good faith, and to have been a substantial compliance with the duty 
under the contract. 

But the defendants are entitled to have this question submitted to 
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tors of said right to manufacture, and had not at the time, nor ob- 
tained since, any effectual assignment thereof, or any right to con- 
tract with the defendants therefor; or else had failed to avail them- 
selves of such assignment, and had abandoned, lost, and suffered 
themselves to be deprived of the right to use said process, and of 
the patent issued therefor; whereby their agreement to give the 
defendants such right had been defeated, and the defendants pre- 
vented from using said process and from manufacturing said paper. 
Fourth. That the defendants, by such failure to secure to them said 
right and to give them such instructions, had been prevented from 
f uUfilling the agreement on their part. Fifth. That D. & J. Ames 
were requested to teach the defendants the art and mystery of mak- 
ing said paper according to said process, but neglected and refused 
BO to do, and thereby incurred a forfeiture under said agreement of 
the sum of 14,000 as liquidated damages, which the defendants 
claimed the right to apply to offset and cancel all claims of the 
plaintiffs under the agreement. 

At the trial in this Court the defendants admitted the execution 
of the agreement, and the delivery to them of possession of the pa- 
per mill, machinery, and fixtures about March 1st, 1853. The 
plaintiffs then rested their case. 

The defendants contended that the plaintiffs were not entitled to 
recover without proving " First, that D. & J. Ames had such an 
assignment of the right as their contract states; second, that they 
had availed themselves of it, and made it effectual to secure to them- 
selves the patent, or at least a right to manufacture under it for 
themselves and the defendants; third, that they had conveyed or 
secured to the defendants the right to use the process; fourth, 
that they had instructed the defendants in the art of making said 
paper." 

The plaintiffs denied that it was necessary for them to offer any 
further evidence, or that any of the matters alleged in the answer 
constituted a good defence to the action. 

Bigelow, J., ruled that the plaintiffs had made out a, prima facts 
case, and would be entitled to a verdict, unless the defendants 
went forward and offered evidence of the matters set out in their 
answers; and reported the case for the determination of the full 
Oourt upon these two questions : First, the correctness of his ruling 
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as to the sufficiency of the case as presented by the plaintiifs; 
second, the sufficiency of the grounds of defence set forth in the 
answer; a new trial to be had if, upon either of these points the 
opinion of the Oourt should be in favor of the defendant& 

The arguments and decision upon this report were had at the last 
September Term. 

W. 0. Bates £ J, Welh for the defendants. 

F. Charnberlin for the plaintiffs. 

Shaw, 0. J. No question arises in the present case as to the 
pleading ; the declaration is perhaps sufficient, under the new prac- 
tice act, to enable the plaintiffs to recover, inasmuch as it does 
briefly aver the performance on the part of D. & J. Ames, and the 
plaintiffs, their assignees in insolvency, of all things on their part, by 
the terms of the contract to be performed. But it is a question of 
proof ; did the plaintiffs offer sufficient proof of performance on 
their part to enable them to recover ? This again depends on the 
construction of the contract, and whether, according to its true in- 
terpretation, the stipulation for the payment of 14,000 and interest, 
in paper to be manufactured by the process contemplated by the 
contract, was independent, and to be performed absolutely by such 
payment; or was it dependent and conditional, and to be performed 
only on condition that certain other things should be first performed 
on the part of the said D. & J. Ames ? 

The contract consists of several articles on both sides, is expressed 
in terms somewhat brief, and it is not easy to gather from it the full 
and clear intent of the parties. The greab purpose of the contract 
seems to have been for D. & J. Ames to transfer to the defendants 
a right, a useful and beneficial right, to manufacture and sell white 
paper in so cheap a manner and in such quantities as to yield a 
profit, which right D. & J. Ames had acquired so far as it could be 
acquired by assignment before patent, and of which they were ex- 
pecting to become the patentees by a patent to be regularly issued 
by the competent authority of the United States. The particular 
right is not otherwise specifically described and identified than as a 
right which had been assigned to them by Coupler & Millier, and as 
described in the application of D. & J. Ames for letters patent. It 
manifestly looked to the expectation that D. & J. Ames were to be 
the patentees, because they were assignees and had applied for a 
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patent, and becaase they stipalated to extend to the defendants all 
the benefit of the improvements which they shonld make. 

In construing a matual agreement, in which there are several 
stipulations on both sides, the question whether one is absolute and 
independent, or conditional and made to depend on something first 
to be done on the other side, does not depend on any particular form 
of words, or upon any collocation of. the different stipulations; but 
the whole instrument is to be taken together, and a careful con- 
sideration had of the various things to be done to decide correctly 
the order in which they are to be done. 

It is contended that, as the machinery and fixtures were to become 
the property of the defendants at once, at a fixed price of $4,000, 
payable at a certain time, they were to pay for them at all events, 
whether the manufacture of paper by the new process should go on 
or not. There would be more force in this argument if it appeared 
that the fixtures and machinery thus sold were adapted to the 
general purposes of paper- making, and had a market value, inde- 
pendently of the new process, and especially if the time for making 
the payment had been fixed at a time before the acts to be done 
on the other side. 

But in this case, for aught that appears, the machinery and 
fixtures would be of little value except for manufacturing by the new 
process. And possibly the defendants may have stipulated to pa^ a 
sum greater than their value for these articles, in consideration of 
the advantages expected from the whole contract. 

The stipulation that the price of the machinery and fixtures should 
be paid at a fixed time, affords no criterion for determining that the 
stipulation is independent, because there was ample time before the 
first payment for D. & J. Ames to transfer the machinery, afford all 
the necessary instruction, execute and deliver a license conveying to 
the purchasers a right to manufacture, and do all other acts relied 
on as conditions precedent. 

But the strong ground on which the court are of opinion that 
these acts of D. & J. Ames were conditions precedent is, that these 
payments were to be made by a delivery of paper, to be manufac- 
tured by this new process from straw and other materials at the then 
market value. This process is recognized and represented in the 
contract itself as an art and a mystery, to be kept secret as far as 
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practicable, nob yet patented, and of which, therefore, there was 
no specification in the patent office, from which the process conid be 
learned. The machinery sold may have been that of the inventors 
adapted to the making of paper by this process. 

It seems to ns that these two stipulations — to deliver the machin- 
ery, and to give the instrnction — stand upon the same footing, 
because both were necessary to the making of paper by this process. 
The stipulation to instruct in the art and mystery was absolute and 
affirmative, like that to deliver the machinery not dependent on 
request. There was a distinct stipulation, that if they should Refuse 
to instroct, on request, they should be liable to liquidated damages; 
but it has a distinct object, and does not supersede the other. 

Without instruction in this art and mystery, the defendants 
might not know the method of preparing the straw and using the 
machinery; without these this kind of paper could not be made, it 
could have no market price, the defendants could not make it, and 
of course could not deliver it. 

When, in the order of events, the act to be done by the one party 
must necessarily be done before the other can be done, it is neces- 
sarily a condition precedent, although there be a stipulation for 
liquidated damages for the breach on each side, and although there 
be a fixed future time for payment sufficiently distant to have the 
work done in the meantime. Snppose B agrees to build, at his 
own shop, a carriage for A, of A*b materials; A stipulates sea- 
sonably to furnish materials, and to pay B in four months; and 
each, upon failure, stipalates to pay a sum as liquidated damages. 
The furnishing or tendering the materials by A is a condition pre- 
cedent. Without it B cannot perform. He must build it of A's 
materials. Even building it of his own would not be a performance. 
B has his shop, his tools, and his workmen all ready, but A does 
not furnish the materials. If B saes A, averring readiness to 
perform, he may recover. But if A sues B for not building the 
carriage, it would be a good answer that A himself had not fur- 
nished the materials, because, whatever else the contract may con- 
tain, this is in its nature a condition precedent 

The Court are, therefore, of opinion that the plaintiffs, as a part 
of their own case, should not only have averred, but should have 
offered proof at the trial that D. & J. Ames gave full and ample 
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and reasonable instrnction to the defendants, or — ^which is of the 
same legal effect in matters of contract for doing specific acts — that 
they tendered and offered sach instrnction in regard to the prepara- 
tion of the material and the nse of the machinery, to enable them 
to make the paper in the manner and of the material proposed, 
which the defendants declined receiving. 

The Gonrt are also inclined to the opinion that the legal effect of 
the stipulation of D. & J. Ames with the defendants was, that they 
should have a full right to manufacture paper by the process therein 
indicated, whatever the nature of the right then was or might be- 
come by the obtaining of a patent, which it appears by the contract 
they expected to obtain, or in failure of such patent, such right as 
they should hold from the assignment to them by Coupler & Millier. 
They were embarking in a new and expensive enterprise; and 
should another person obtain a patent, which might happen, they 
might be placed in a situation in which they could not carry on the 
manufacture without infringing the right of another. If the 
patent was obtained by D. & J. Ames, it seems to us that they 
should have tendered to the defendants an assignment of the patent, 
or at least aright under it; or that, if the application was still pend- 
ing, or had been denied, and there was no patent, that fact should 
have been averred. But we have not placed our decision ordering a 
new trial mainly on that ground, but throw out the suggestion for 
the consideration of the parties should a new trial be had. 

But there is another ground upon which the Court are of opinion 
that a new trial ought to be had. Perhaps both points reserved in 
the report depend substantially upon the same question of construc- 
tion of this contract — namely, whether any of the stipulations of D. 
& J. Ames constituted conditions precedent; because if they did, 
and so far as they did, and the defendants have averred the per- 
formance of them, they would, if proved by the defendants, as they 
offered to do, be a good defence. Upon looking at the answer, we 
think that, even if the plaintiffs had made out a prima facia case, 
several of the facts stated in the answer would have been com- 
petent for the defendants to prove; and if proved, would have 
been available in defence, either by way of bar, or in reduction of 
damages. 

New trial ordered. 
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The p1aiQti£Fa then amended their declaration by inserting an 
averment 'Hhat][the said D. & J. Ames instructed the defendants, 
in the art and mystery of preparing the straw and other materials, 
and manufacturing the same into paper, and offered them further 
instruction if ^they should need it, and full examination of the . 
premises of the said D. & J. Ames, and permission to take dimen- 
sions, and to be shown the use and application of whatever they 
may desire to inquire about, and to give them all needful informa- 
tion which they should require." 

The defendants demurred to the declaration, for that it did not 
state a legal cause of action, substantially in accordance with the 
rules contained in the St. of 1852, ch. 312; ''because it does not 
allege that the plaintiffs, or said D. & J. Ames, had secured to the 
defendants the right to manufacture paper by the process named in 
said contract, nor that the defendants have the right to manufacture 
according to the terms of the contract'* 

Bates & Wells for the defendants. 

R. A, Chapman & Ghamberlin for the plaintiffs. 

Shaw, O.J. The court are of opinion that this demurrer is well 
taken and must be sustained. It is true there is no warranty in 
terms of a right to manufacture paper by the process referred to, 
but we think such a warranty and condition results from the pro- 
visions of the contract, the whole of which must be taken together. 
D. & J. Ames agree that the defendants shall have the right to 
manufacture white paper from straw and other materials, which 
right has been assigned to D. & J. Ames by Coupier & Millier. It 
is not merely hypothetical, such right as they have, if they have 
any; but ah express stipulation that they shall have the right, and 
an affirmative averment of the fact, that it has been assigned to 
them, so that they have the power to assure it, with an intimation 
that the assignment is of such a character as to induce them to ap- 
ply for a patent, which, if granted, would secure to them an exclu- 
sive right. If they had such an assignment, whether they obtained 
a patent or not, it would prevent any other person from obtaining 
a patent so as to exclude them from the right. Such a stipulation, 
accompanied with such an express undertaking that they held such 
an assignment, amounted to a stipulation that .no other person 
should have such right as to exclude them therefrom, and that, 
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either by a grant of the patent right from D. ft J. Ames if they ob- 
tained one, or by common right if none shonld be obtained, the de- 
fendants should have the right to mannfactare by this new and 
pecnliar procesa When we consider that the whole object of the 
contract was to enable the defendants to mannfactare by this proc- 
ess ; that the consideration of the undertakings of the defendants 
was their right and power so to mannfactare paper; that the debt 
was to be paid in paper thus to be manafactared ; that without such 
right the machinery and fixtures might be of little value to them, 
and the teaching of an art they could not practice without infring- 
ing the rights of others, wholly useless, the conclusion seems ineyit- 
able that the enjoyment of a right to use this art and process, pat- 
ented or unpatented, was regarded by the parties as a condition 
without a performance of which, on the part of D. ft J. Ames, or 
those who claim under them, the defendants are not bound to make 
the stipulated payments. 
Demurrer sustained. 

XIVv W brought suit against J on the following facts, viz: 
Prior to this action J brought an action against W which was com- 
promised upon an agreement for the payment of the costs by J to 
W and '< in consideration that the said W at the special instance and 
request of the said J would execute to the said J a general release, 
he, the said J, undertook and promised the said W to pay him the 
costs that he, the said W had been at in defending the said suit as 
soon as a bill of such costs could be prepared and produced to him, 
the said J." 

The declaration set forth the above facts and averred that W's 
costs in the said suit had been $104; and that a bill of such costs 
was prepared and produced to J, but that J refused to pay them to 
plaintiff's damage, etc. 

Demurrer to declaration on the ground that plaintiff ought to 
have averred '^ that he had given or tendered to the defendant a 
general release executed. 

The question was whether this was a condition precedent or not 
(See case of Collins vs. Qibbs, 2 Barrow, 899; same case L. 462.) 

XV. Assumpsit upon the following agreement signed by the 
plaintiff and defendant: 
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^' S, owner of the ship Fanny, agrees to dispatch said vessel im- 
mediately in ballast direct to Jamaica, and, on her arrival there, re- 
ceive a cargo of prodnce. In return H agrees to provide a cargo at 
Jamaica in time for Jaly convoy, provided she arrives oat and ready 
by the 25th of Jane." 

The plaintiff did immediately dispatch the vessel to Jamaica, but 
she did not arrive there until July 3d, when the defendant failed to 
furnish any cargo, and the question was whether the defendant was 
liable for such failure. 

(See case of Shadforth tw. Higgin, 8 Campbell, 885; same case L. 482.) 

XVI. Assumpsit to recover damages for breach of the following 
contract of charter party : ''London, 24th December, 1844 — Char- 
ter party. It is this day mutually agreed between 0. & Co., original 
charterers of the good ship Dove, of the measurement of 149 tons 
or thereabouts, now at sea, having sailed three weeks ago, and B. 
& Go. , merchants, that the said ship being tight, staunch and 
strong, and every way fitted for the voyage, shall with all conve- 
nient speed sail and proceed to Marseilles, and there load from the 
factors of said charterers a full cargo of linseed or other goods, 
which the said merchants bind themselves to ship; and, being so 
loaded, shall therewith proceed to one safe port in the United King- 
douL " There were further terras as to freight, exception as to acts 
of God, Queen's enemies, days of demurrage, etc. 

The vessel had only sailed two weeks prior to the making of the 
contract Upon her arrival at Marseilles, the charterers failed to 
furnish a cargo within the days of demurrage, or at any time. The 
action was brought for this failure and the charterers defended up- 
on the ground that the vessel had only sailed two weeks prior to the 
time of making the charter-party and that time was of the essence 
of the contract. Verdict was directed for the plaintiff and the de- 
fendant appealed. 
(See case of Oliver vs. Booker, 1 Exchequer Reports 416 ; same case L. 501). 

XVII. — Bbhn v8. Buenbss. 

In the Exchequer Chamber, February 24, 1863. 

(8 Best & Smith 751.) 
The defendant having brought error on the judgment in this case 
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(see the report in the Conrt below, Vol. I., p. 877), it was argued, 
on November 26th, 1862, before Earle, 0. J., Pollock, 0. B., Wil- 
liams and Keating, JJ. . and Channell, B. 

Honyman {BoviU with him), for the defendant 
Manisty {Maclachlan with him), contra. 
The judgment of the Court was now delivered by 
Williams, J. The question in this case is whether the statement 
in the charter-party, that the ship is ^'now in the port of Amster- 
dam," is a ** representation " or a *' warranty " using the latter, word 
as synonymous with ** condition;*' in which sense it kas been for 
many years understood with respect to policies of insurance and 
charter-parties. 

It may be expedient to commence the consideration of this ques- 
tion by some examination into the nature of representations. Prop- 
erly speaking, a representation is a statement, ot assertion, made by 
one party to the other, before or at the time of the contract, of some 
matter or circumstance relating to it Though it is sometimes con- 
tained in the written instrument, it is not an integral part of the 
contract; and, consequently, the contract is not broken though the 
representation proves to be untrue; nor (with the exception of the 
case of policies of insurance, at all events marine policies, which 
^tand on a peculiar anomalous footing) is such untruth any cause of 
action, nor has it any efficacy whatever, unless the representation 
was made fraudulently, either by reason of its being made with a 
knowledge of its untruth, or by reason of its being made dishonestly, 
with a reckless ignorance whether it was true or untrue. See Elliot 
V8. Von Glehn, 13 Q. B. 632; Wheelton vs. Hardisty, 8 E. & B. 
232.* 

If this be so, it is difficult to understand the distinction which is 
to be found in some of the treatises, and is in some degree perhaps 
sanctioned by judicial authority (see Barker, appellant, Windle, re- 
spondent, 6 E. & B. 675, 680), that a representation, if it differs 
from the truth to an unreasonable extent, may affect the validity of 
the contract Where, indeed, the misrepresentation is so gross as 
to amount to sufficient evidence of fraud, it is obvious that the con- 
tract would on that ground be voidable. 



*Oii appeal, 8 E. & B. 285. 
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The representations are not nsnally contained in the written in- 
strament of contract, yet they sometimes are. Bat it is plain that 
their insertion therein cannot alter their nature. A question, how 
e?er, may arise, whether a descriptive statement in the written in- 
strument is a mere representation, or whether it is a substantive 
part of the contract. This is a question of construction which the 
Court, and not the jury must determine. If the Court should come 
to the conclusion that such a statement by one party was intended 
to be a substantive part of his contract, and not a mere representa- 
tion, the often- discussed question may, of course, be raised, whether 
this part of the contract is a condition precedent, or only an inde- 
pendent agreement, a breach of which will not justify a repudiation 
of the contract, but will only be a cause of action for a compensa- 
tion in damages. In the construction of charter-parties, this ques- 
tion has often been raised, with reference to stipulations that some 
future thing shall be done or shall happen, and has given rise to 
many nice distinctions. Thus a statement that a vessel is to sail, or 
be ready to receive a cargo, on or before a given day, has been held 
to be a condition (see Glaholm vs. Hays, 2 M. & G. 257 ; Oliver vs. 
Fielden, 4 Exch. 135; Croockewit vs, Fletcher, 1 H. & N. 893; 
Seeger t;^. Duthie, 8 C. B. N. S. 45), while a stipulation that she 
shall sail with all convenient speed or within a reasonable time, has 
been held to be only an agreement. See Tarrabochia i;^. Hickie, 1 
H. & N. 183; Dimech vs. Corlett, 12 Moo. P. C. C. 199; Clips- 
ham vs. Vertue, 5 Q. B. 265. But with respect to statements in a 
contract descriptive of the subject-matter of it, or of some material 
incident thereof, the true doctrine, established by principle as well 
as authority, appears to be, generally speaking, that if such descrip- 
tive statement was intended to be a substantive part of the contract^ 
it is to be regarded as a warranty — that is to say, a condition on the 
failure or non- performance of which the other party may, if he is so 
minded, repudiate the contract in toto, and so be relieved from per- 
forming his part of it, provided it has not been partially executed in 
hia favor. If, indeed, he has received the whole or any substantial 
part of the consideration for the promise on his part, the warranty 
loses the character of a condition, or, to speak perhaps more prop- 
erly, ceases to be available as a condition, and becomes a warranty 
in the narrower sense of the word — viz. , a stipulation by way of 
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agreement, for the breach of which a compensation must be sought 
in damages. See Ellen vs. Topp, 6 Exch. 424-441; Graves vs. 
Legg, 9 Exch. 709-716; adopting the observations of Williams in 
the case of Boone vs. Eyre, 1 H. Bl. 273, note a, in 1 Saund. 320 d, 
6th ed. ; Elliott vs. Von Glehn, 13 Q. B. 632. Accordingly, if a 
specific thing has been sold, with a warranty of its qaality, nnder 
such circumstances that the property passes by the sale, the vendee 
having been thus benefited by the par.tial execution of the contract, 
and become the proprietor of the thing sold, cannot treat the failure 
of the warranty as a condition broken, unless there is a special stipu- 
lation to that effect in the contract (see Bannerman vs. White, 10 
G. B. N. S. 844) ; but must have recourse to an action for damages 
in respect of the breach of warranty. But in cases where the thing 
sold is not specific, and the property has not passed by the sale, the 
vendee may refuse to receive the thing proffered to him in perform- 
ance of the contract, on the ground that it does not correspond with 
the descriptive statement, or, in other words, that the condition ex- 
pressed in the contract has not been performed. Still if he receives 
the thing sold, and has the enjoyment of it, he cannot afterward 
treat the descriptive statement as a condition, but only as an agree- 
ment, for a breach of which he may bring an action to recover 
damages. 

In the present case, as the defendant has not received any benefit 
or advantage nnder the contract, but has wholly repudiated it, the 
question is simply whether, in the true construction of the charter- 
party, the Court ought to infer that the statement as to the ship's 
being at that date in the port of Amsterdam, was meant to be a sub- 
stantive part of the contract, or a representation collateral to it. 
And this question appears to be properly raised by the averment in 
the plea, that time, and the situation of the vessel, were essential 
and material parts of the contract. On the trial of the issue joined 
thereon, it was no part of the judge's duty to leave to the jary any 
question as to the construction of the contract, or the materiality of 
any of its statements. It was his function to construe the contract 
with the aid of the surroanding circumstances found by the jury, 
and to decide for himself whether the statement that the ship was in 
the port, supposing it to be untrue, was an essential part of the 
contract, or a mere representation, and to direct the jury to find for 
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the defendant or plaintifF accordingly. The qaestion, it should 
seem, might also be raised by pleading the material circnmstances 
(as was done in Oraves vs. Legg, 9 Exch. 709) on which the defend- 
ant relies as leading to the construction which the plea seeks to pat 
on the instrament. Unless one or other of these modes of plead- 
ing were adopted, the Court, in case there should be a demurrer to 
the plea, or on an application for judgment 7ion ahstante veredicto^ 
would be precluded from taking the surrounding circumstances into 
consideration in aid of the construction. 

It is plain that the Court must be influenced in the construction, 
not only by the language of the instrument, but also by the circum- 
stances under which, and the purposes for which, the charter-party 
was entered into. For instance, if it was made in the time of war, 
the national character of the vessel is of such importance, that a 
statement of it in the charter-party might properly be regarded as 
part of the shipowner's contract, and so amounting to a warranty; 
whereas, the very same statement in the time of peace, being wholly 
unimportant, might well be construed to be a mere representation. 
So if it were shown that the charter-party was made for a purpose 
such that, unless the vessel began her voyage from the port of load- 
ing, with her cargo on board, by a certain time, it was manifest 
that the object of the charter-party would in all probability be frus- 
trated, the Court might properly be led by this circumstance to 
conclude that a statement as to the locality of the ship, coupled with 
a stipulation that she should sail with all convenient speed, was a 
warranty of her then locality. But we feel a difficulty in acceding 
to the suggestion which appears to have been, to some extent, sanc- 
tioned by high authority (see Dimech vs. Corlett, 12 Moo. P. C. C. 
199), that a statement of this kind in a charter-party, which may be 
regarded as a mere representation if the object of the charter-party 
be still practicable, may be construed as a warranty if that object 
turns out to be frustrated; because the instrument, it sliould seem, 
ought to be construed with reference to the intention of the parties 
at the time it was made, irrespective of the events which may after- 
ward occur. It is true that in some of the cases, where the question 
has been whether a stipulation in a charter-party amounted to a con- 
dition, the Court decided that question in the negative, and in so 
doing took occasion to suggest that neglect or delay on the part of 
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• 

the shipowaer to execute his part of the contract, might be a breach 
of such an essential stipulation on his part as to justify the charterer 
in treating the contract as brought to an end thereby, and in 
refusing on that account to perform his part of it, and further 
suggested that, in deciding whether the breach on the shipowner's 
part was of such an essential stipulation as that described, the Court 
might advert to the fact whether snch breach had frustrated the whole 
object which the charterer had in view. See Freeman vs. Taylor, 8 
Bing. 124; Tarrabochia vs. Hickie, 1 H. & N. 183; Dimech vs. 
Corlett, 12 Moo. P. C. C. 199, 224, 227. But the Court did not, 
we apprehend, mean to intimate that the frustration of the voyage 
would convert a stipulation into a condition, if it were not originally 
intended to be one. 

The question on the present charter-party is confined to the state- 
ment of a definite fact — the place of the ship at the date of the con- 
tract. Now the place of the ship at the date of the contract, where 
the ship is in foreign pares and is chartered to come to England, may 
be the only datum on which the charterer can found his calculations 
of the time of the ship's arriving at the port of loading. A statement 
is more or less important in proportion as the object of the contract 
more or less depends upon it. For most charters, considering winds, 
miarkets, and dependent contracts, the time of a ship's arrival to 
load is an essential fact for the interest of the charterer. In the 
ordinary course of charters in general it would be so ; the evidence 
for the defendant shows it to be actually so in this case. Then, if 
the statement of the place of the ship is a substantive part of the 
contract, it seems to us that we ought to hold it to be a condition 
upon the principles above explained, unless we can find in the con- 
tract itself or the surrounding circumstances reason for thinking 
that the parties did not so intend. If it was a condition and not 
performed, it follows that the obligation of the charterer dependent 
thereon, ceased at his option, and considerations either of the dam- 
age to him or of proximity to performance on the part of the ship- 
owner are irrelevant So was the decision of Olaholm vs. Hays, 2 
M. & G. 257, where the stipulation in a charter of a ship to load 
at Trieste was that she should sail from England on or before Feb- 
ruary 4th, and the non-performance of this condition released the 
charterer, notwithstanding the reasons alleged in order to justify 
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the non performance. So in Ollive vs. Booker, 1 Exch. 416, the 
statement in the charter of a ship which was to load at Marseilles 
was that she was ^^ now at sea, having sailed three weeks ago," and 
it was held to be a condition for the reasons above stated. And we 
would note that the marginal abstract of this case states the stipula- 
tion to have been ** having sailed three weeks ago or thereabouts. " 
If the statement had really been so indefinite, it may be that the 
Oonrt wonld have come to a different conclnsion. 

We think these cases well decided, and that they govern the pres- 
ent case. We think that the decision of Dimech vs. Corlett, 1 2 
Moo. P. G. C. 199, does not conflict with them, because it is im- 
mersed in the specific facts there set out, so as to be a precedent 
only for cases with very analogous specific facts. The statement in 
that charter, that the ship was *' now at anchor in this port" 
(Malta), did not avail to release the charterer, because the ship was 
in the port in the dry dock ; and although the statement of the fact 
that she was at anchor in the port was definite, and indicated that 
she was ready for sea, while in truth she was in a dry dock being 
built, and was not completed for a month, yet, as the defendant was 
at Malta, and was presumed to have known the state of the ship, 
and also to have known of the delay, and did not insist that the char- 
ter-party was broken but allowed the ship to sail . from Malta for 
Alexandria without objection, his defence on this po^nt failed. 

The Court below in a manner referred the present case to a court 
of error to say whether the decision should be governed by Ollive vs. 
Booker, 1 Exch. 416, or Dimech vs. Corlett. We are of opinion, 
for the reasons assigned, that the decision of Ollive vs. Booker was 
sound, and that it governs our decision here; and we are further of 
opinion that, in so holding, we do not at all conflict with the deci- 
sion in Dimech vs. Corlett, as above explained. 

On these grounds we think that the judgment of the Queen's 
Bench should be reversed. 

Judgment reversed. 
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XVIII. — Rae V, Hackett. 

In the Exchequer, May 1, 1844. 

(12 Meeson & Welsby 723). 
Names of Counsel and opinions omitted. 

Assumpsit on a charter-party. The declaration stated that, by 
articles of agreement made between the plaintiff and the defendant, 
owner of the ship Emma, it was agreed that the ship should sail 
and proceed in ballast to a safe and convenient portj near to Oape 
Town, and there load a fall cargo of merchandise, and therewith 
proceed to Oork or Falmoath; and the plaintiff agreed to load the 
said vessel with the said cargo, and to pay freight for the same to 
the defendant, etc. The declaration then averred that although the 
plaintiff was ready and willing to appoint and put on board the ship 
a fit and proper person as supercargo, to take care of the merchan- 
dise to be loaded on board the said ship, to indicate and make 
known, and which supercargo would have indicated and made 
known, to the master of the ship, a safe and convenient port near 
Cape Town for receiving on board such cargo of merchandise, yet 
the defendant did not nor would suffer or permit the said ship to 
proceed in ballast on the said intended voyage, etc. 

General demurrer and joinder. 

The principal point stated for argumeat by the defendant was 
that the declaration was defective and bad in omitting to state, either 
that the plaintiff gave notice to the defendant of a safe and con- 
venient port near Cape Town, to which the ship was to proceed, or 
anything equivalent in law to such notice. 

• 

XIX. — Olaholm v. Hays. 

m 

In the Common Pleas, Hilary Term, 1841. 

(2 Manning & Granger 257.) 
Pacts mnch condensed, names of Connsel and opinion omitted. 

Assumpsit upon a memorandum of charter whereby it was agreed 
that the ship, being tight, staunch, and strong, and every way fitted 
for the voyage, should proceed to Trieste, and there load a complete 
and full cargo of wheat or other lawful merchandise ; the cargo to be 
addressed to the charterer's agents, which the merchants bound 
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thomselvea to ship, not exceeding what the said Teasel conld reason- 
ably stow and carry over and above her tackle, apparel, proTisions, 
and farnitare; and that the said Tessel, being so loaded, shoald 
proceed to a good and safe port in the United Kingdom, calling at 
Cork or Falmonth for orders, or so near thereanto as she might 
safely get, and deliyer the same, on being paid freight at and after 
the rate of 98, per quarter for wheat, with 10 per cent, thereon for 
primage, and other gooda in fair proportion thereto, restraints of 
princes and rnlers daring the eaid voyage always excepted ; that the 
cargo should be sent alongside and taken from alongside the said 
vessel at the expenses and risk of the said freighters; that the 
freight shoald be paid on unloading and right delivery of the cargo, 
one-half in cash, and the remainder by approved bill at two months' 
date; the vessel to sail from England on or before February 4th then 
next; that the vessel should be addressed to the charterer's agent at 
the ports of loading and discharge. Mutual promises and general 
allegation of performance. Breach, that no agent or other person 
on behalf of the defendants, for the loading of the said vessel could 
be found by the said master, nor had any such agent or other per- 
son been appointed by the defendants; and, further, that the de- 
fendants did not nor would, within the number of days in the 
charter-party mentioned in that behalf, nor did nor would any other 
person or persons on the behalf of the defendants, within the said 
last- mentioned number of days, load the said vessel with a full and 
complete cargo of wheat or other lawful merchandise, according to 
the tenor and effect of the said charter-party, and of their promise 
and undertaking; but, on the contrary thereof, wholly neglected 
and refused to load the said vessel with any cargo or merchandise 
whatsoever: ( Here follows allegation of damage suffered.) 

The defendants pleaded, inter alia, that although the said vessel 
was required by the said charter-party to sail from England on or 
before February 4th next after the making of the said charter-party, 
yet the said vessel did not sail from England on or before the said 
February 4th; but on the contrary thereof the said vessel remained 
and continued in England, without the leave or license, and against 
the will of the defendants for a long time after the said February 
4th, to wit, until and upon February 22d in the year aforesaid. 
Whereupon the defendants then refused to perform and fulfil the 
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Baid charter-party, as they lawfully might do, for the caase afore- 
said. Verification. 

Beplication that the said vessel, daring the time she remained in 
England after the said Febrnary 4tb, as in the last plea mentioned, 
was detained by contrary winds, and that the said vessel did 
not remain in England after the elapsing of the time daring which 
the vessel was so detained as aforesaid; and the plaintiff farther 
saith that the expiration of the said time at which the said vessel 
set sail was before any refusal b7 the defendants to falQl or perform 
the charter-party, and as soon after the said February 4th in the last 
plea mentioned as was practicable in that behalf; and that the time 
which elapsed after the said Febraary 4th, and before the sailing of 
the said vessel, as in the said last plea mentioned, did not hinder 
the said vessel from proceeding to and arriving at Trieste within a 
reasonable time in that behalf, bat that the said vessel proceeded on 
her said voyage with sach despatch as to arrive at Trieste within a 
reasonable time after the said Febraary 4th as is in the declaration 
in that behalf mentioned, and before other vessels which had sailed 
from England before the said Febraary 4th, without this that 
the time which elapsed after February 4th, before the sailing of 
the said vessel from England, was a long and unreasonable time, 
in manner and form as in the last plea in that behalf alleged, con- 
cluding to the country. 

Special demurrer, showing for cause, that inasmnch as the re- 
plication professes to contain a special traverse, the inducement 
thereof ought to have contained, and to have constituted, ^, suffi- 
cient answer, in substance, to the said last plea; yet that in fact ii; 
contains and constitutes no such answer, inasmuch as the detention 
of the said vessel by contrary winds wasnot provided for or admitted 
by the said charter-party as an excuse for the non- performance of the 
the said charter-party by the said plaintiff; nor is it material to the 
merits of this suit, whether the said vessel arrived at Trieste within a 
rersonable time after such detention, or whether the said vessel arrived 
at Trieste before or after any other vessels which had sailed from 
England before the said February 4th ; and also that the said replicatioA 
is further defective in this, that the conclusion thereof contains no 
direct or formal traverse or denial of any material allegation con- 
tained in the said last plea ; and also that the said replication is 
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farther defective in this, that the indncement thereof amounts to a 
pleading in confession and avoidance of the said last plea, inasmuch 
as it admits the allegation contained in the said last plea, to wit, 
that the said vessel did not sail from England on or before the said 
Febraary 4th, and attempts to avoid the same by affirming that the 
said ship was detained by contrary winds; and also that the said re- 
plication is further defective in this, that it attempts to put in issue 
a matter wholly immaterial and irrelevant to the merits of the caase, 
inasmuch as the terms of the said charter-party in the said declara- 
tion mentioned provided absolutely that the said vessel should sail 
from England on or before the said February 4th next after the 
making thereof, and such sailing thereof was made a condition pre- 
cedent to the performance of the said charter-party, by the said de- 
fendants, for the fulfilment of which the said plaintiff bound him- 
self absolutely, and made the same the essence of the contract with 
the said defendants ; and also that the said replication is further de- 
fective in this, that it does not in any manner traverse, or confess 
and avoid, any of the material allegations contained in the said last 
plea. And also that the said replication is uncertain, inasmuch as 
it does not appear thereby what it is intended to answer, or how it 
is applicable to the said last plea, or what connection the arrival of 
the said vessel at Trieste within a reasonable time after its detention 
by contrary winds, or its arrival at Trieste before other vessels, has 
with the merits of this cause, or with the due fufilment of the said 
charter-party as made and set forth by the said plaintiff. And also 
that the said replication is further defective in this that it traverses, 
and attempts to put in issue, a matter npt alleged in the plea which 
it professes to answer, inasmuoh as. it is not alleged in the said last 
plea that the time which elapsed after February 4th, before the 
sailing of the said vessel from England, was. a long and unreasonable 
time, and the said replication by reason thereof contains no traverse 
of, and has jno reference to the said plea. 
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XX. — Raymond vs, Minton. 

In the Exchequer, May 3, 1866. 
(Law Reports, 1 Exchequer 244.) 

Declaration on a covenant by the defendant, contained in an 
indenture of apprenticeship of February 18th, 1864, by which the 
defendant covenanted to teach H. Page, the plaintifF's son-in-law, 
in the art, trade, or business of a builder, ornamental painter, and 
decorator, and to find him food, etc. , during the five years of his 
apprenticeship, for a premium of £29, averring that the defendant 
did not nor would, during the term, or the part of it already elapsed, 
teach the apprentice in the said art, etc. , but wholly failed, neg- 
lected, and refused so to do; and did not nor would find him 
food, etc. 

Third plea, as to the alleged breach in not teaching the appren- 
tice, that at the time of the said alleged breach the apprentice would 
not be taught, and by his own wilful acts hindered and prevented 
the defendant teaching him in the said art, etc. , and then by his 
said acts caused the breach pleaded to. 

Demurrer and joinder. 

Ooddard in support of the demurrer. 

Orantham in support of the plea. 

Pollock, G. B. It is evident that the master cannot be liable 
for not teaching the apprentice if the apprentice will not be taught, 
and the plea sufficiently shows that to be the case. 

Martin, B. The master contracts to teach the apprentice by 
the best means in his power, and common sense points out that, if 
the apprentice will not be taught, the master cannot teach him by 
any means. The willingness of the apprentice to learn is naturally 
a condition precedent to the master's teaching him. Beduoe the 
matter to a particular instance, and this becomes apparent. The 
master says to the apprentice, '' Get up on that ladder, and I will 
teach you the business of a house decorator;" the apprentice re- 
fuses, and stands upon the floor. It is obvious that the cause of the 
apprentice not being taught is that he has made it impossible, 
and the master cannot be called upon to perform an impossibility.* 

*8ee Ellen vs. Topp, 6 Ex. 424; 90 L. J. (Ex.) 241 . 
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Bbamwell and Pigott, BB. , concurred. 
Jadgment for the defendant 
B. 8. Taylor for plaintiff. 
W. T. Bick$H8 for defendant. 



XXI. — Armitage v8. Insole and Another. 

In the Queen's Bench, February 5, 1850. 
(Reported in 14 Queen's Bench 728.) 

Assumpsit on an agreement, whereby plaintiff agreed to condact 
the sale and disposal of the defendants' coals, to carry ont their in- 
structions, promote their interests, and extend their connection, to 
the utmost of his ability and power, throughout Ireland, for three 
years from January 1st then next, and for that purpose to visit cer- 
tain places in Ireland at stated times in each year; and defendants 
agreed to engage the services of the plaintiff, as above described, for 
three years, and to pay him the yearly sum of £120 — viz., £60 
every July 1st and January 1st from the date thereof. And de- 
fendants further agreed to give yearly free to the plaintiff during 
the said three years 20 tons of coals, to be put free on board ship at 
Oardifl for the use of the plaintiff, in lieu of all charges for station- 
ery and so forth. 

The declaration, after alleging mutual promises, and performance 
by the plaintiff of the conditions precedent on his part, as far as was 
necessary to support the breaches for discharging him from his em- 
ployment by the defendants under the contract, and for their re- 
fusing to pay him the salary agreed on, assigned a further breach as 
follows: Nor did nor would the defendants give to the plaintiff 
yearly, or at any time during the said period of three years, 20 tons 
of coals, or any coals whatever free on board ship at Cardiff for the 
use of the plaintiff; but, on the contrary thereof, they, the defend- 
ants, wholly neglected and refused so to do, and have not at any 
time delivered or given to the plaintiff at Cardiff or elsewhere any 
coals whatever; and there is now due and owing from the defend- 
ants to the plaintiff under the said agreement a large quantity (viz.) 
60 tons of coals, the same being of great value (viz.) £24. 

Demurrer. Joinder. 
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XXIV. — Declaration apon a covenant contained in a lease of a 
mill and other buildings with machinery and fixtures, by which the less- 
ors (of whom the defendant was one) covenanted with the plaintiff (the 
lessee) that they would at all times during the demise, at their own 
expense, maintain and keep the main walls, main timbers, and roofs 
of the said buildings in good and substantial repair, order and con- 
dition, alleging performance of conditions precedent, and a default 
in repairing whereby, etc. 

Plea: That the plaintiff gave no notice to the lessors of any want 
of repair in the main walls, main timbers, and roofs, nor that the 
same were not in good and substantial order and condition. 

Demurrer and joinder. 

statement of fact taken from Case of Makln v$. Watklnson, L. B., 6 Excbeqaer SS. 
Same Case L., 978, K. 1095. 

XXV. — Brown vs. Foster. 

In the Supreme Judicial Court of Massachusetts, 

September Term, 1873. 

(118 Massachusetts Reports 136.) 

Contract to recover the price of a suit of clothes. 

At the trial in the Central District Court of Worcester, the de- 
fendant contended, and there^ was evidence tending to show, that 
the clothes were to be made and delivered to the defendant in North 
Brookfield, on or before a specified day, and that they were to be 
made to the satisfaction of the defendant. 

It was agreed that the clothes were delivered on the evening of 
the day specified, which was Saturday, and that on the following 
Monday the defendant returned them to the plaintiff by the same 
person who delivered them, with written notice that the clothes did 
not fit, were unsatisfactory, and were not accepted. 

The defendant offered evidence that the clothes did not fit him, 
and that they were not made in the manner and form agreed upon. 
While the defendant was testifying, the plaintiff produced the clothes 
in Court, and requested the defendant to try them on in presence of 
the jury. The defendant assented, and, having put them on, wore 
them in the presence of the Court and jury. The plaintiff then 
called several tailors as experts, who testified that the clothes needed 
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some alterations before they coald be called a good fit, but that snch 
alterations coald be easily made without injury to them. He also 
'offered eyidence that he wrote a letter to the defendant the same 
day the clothes were returned, in which the following language was 
used: '^ Can't you come and let us see what the trouble with the fit 
of your clothes is ? From what you say about the coat we think we 
could remedy that, and we could make another vest if necessary, 
and coat too." To this letter the defendant replied that the clothes 
were unsatisfactory to him as they were, and that he would not 
accept them after they had been worked over and botched up, and 
refused to allow the plaintiff to make a new suit, or to accept any 
alterations to the suit already made. 

There was evidence that the defendant came to the plaintiff's 
store soon after the clothes were returned, and the plaintiff asked 
him to try them on to see what alterations, if any, were necessary 
to make them fit; this the defendant refused to do. 

There was also evidence to show that a custom existed among 
tailors of having garments tried on after they were finished, and 
then making any alterations which might be necessary to make them 
fit 

The defendant asked the Court to give the following instructions 
to the jury: 

** 1. If you find that the plaintiff agreed to make the clothes in 
question to the satisfaction of the defendant and failed so to do, 
then the plaintiff cannot maintain this action, and you will return a 
verdict for the defendant. 

*' 2. If you find that the plaintiff agreed to deliver the clothes on 
or before a specified time, made up in the manner and form agreed 
upon, and failed so to do, then the defendant was under no obliga- 
tion to accept them, and you will return a verdict in his favor." 

The Court refused to give the instructions in the form prayed 
for, but after giving instructions upon the other points raised, to 
which no objections were made, instructed the jury as follows : 

*^ The plaintiff was bound to make the clothes of the material 
ordered, in a workmanlike manner, and to deliver them at the time 
agreed upon by the parties. If the plaintiff agreed to make the 
clothes to the satisfaction of the defendant, he was bound to do so, 
with these qualifications : if, when the clothes were delivered, there 
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were defects in the fit of them, each as are liable to occur in 
first-class tailoring establishmentSy bat snch as coald be easily rem- 
edied) and a castom among tailors has been proved to remedy snch 
defects when they occur, the plaintifF was entitled to a reasonable 
opportunity therefor, and if he was willing and offered to remedy 
said defects, and the defendant refused to allow him to do eo, the 
plaintiff is entitled to recover if the other facts in the case are 
proved." 

The jury returned a verdict for the plaintiff, and the defendant 
excepted. 

B. W, Potter and G. H. Ball for the defendant. 

A. Thayer for the plaintiff. 

Devens, J. There was evidence at the trial to show that the 
contract between the parties was an express contract, and by the 
terms of it the plaintiff agreed to make and deliver to the defendant 
upon a certain day a suit of clothes, which were to be made to the 
satisfaction of the defendant The clothes were made and delivered 
upon the day specified, but were not to the satisfaction ot the defend- 
ant, who declined to accept, and promptly returned the same. If the 
plaintiff saw fit to do work upon articles for the defendant and to 
furnish materials therefor, contracting that the articles when manu- 
factured should be satisfactory to the defendant, he can recover only 
upon the contract as it was made; and even if the articles furnished 
by him were such that the other party ought to have been satisfied 
with them, it was yet in the power of the other to reject them as 
unsatisfactory. It is not for anyone else to decide whether a refusal 
to accept is or is not reasonable, when the contract permits the 
defendant to decide himself whether the articles furnished are to his 
satisfaction. Although the compensation of the plaintiff for valuable 
service and materials may thus be dependent upon the caprice of 
another who unreasonably refuses to accept the articles manufac- 
tured, yet he cannot be relieved from the contract into which he has 
voluntarily entered. McCarren vs, McNulty, 7 Gray, 139. 

When an express contract like that shown in the present case was 
proved to have been made between parties, it was not competent to 
control it by evidence of a usage. It may be that the very object of 
the express contract was to avoid the effect of such usage, and no 
evidence of usage can be admitted to contradict the terms of a con- 
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tract, or control its legal interpretation and effect. Dickinson vs, 
Oay, 7 Allen, 29, 31. The evidence admitted was of this descrip- 
tion. 
Exceptions sastained. 

XXVI. — The Duplex Safety Boiler Company w. Garden, etal. 

In the Court of Appeals of New. York, February 9, 1886. 

(101 New York Reports 387.) 
Names, of Counsel and arguments omitted. 

Appeal from judgment of the General Term Second Jadicial 
Department, entered upon an order which affirmed a jadgment in 
favor of plaintiff, entered hpon a verdict. 

The opinion states the case. 

Danforth, J. The plaintiff sned to recover $700, the agreed 
price, as it alleged, for materials famished and work done for the 
defendants at their request. The defence set up was that the work 
was done nnder a written contract for the alteration of certain boiler^, 
and to be paid for only when the defendants '' were satisfied that the 
boilers as changed were a success." Upon the trial it appeared that 
the agreement between, the parties was contained in letters, by the 
first of which the defendants said to plaintiff: '^ You may alter our 
boilers, changing all the old sections for your new pattern ; chang- 
ing our fire front, raising both boilers enough to give ample fire 
space ; you doing all disconnecting and connecting also all necessary 
mason work, and turning boilers over to us ready to steam up. Work 
to be done by 10th of May next. For above changes we are to pay 
yon t700, as soon as we are satisfied that the boilers as changed are 
a success, and will not leak under a pressure of one hundred pounds 
of steam." 

The plaintiff answered, ^' accepting the proposition," and as the 
evidence tended to show, and as the jury found, completed the re- 
quired work in all particulars by May 10th, 1881, at which time the 
defendants began and thereafter continued the use of the boilers. 

The contention on the part of the appellants is that the plaintiff 
was entitled to no compensation, unless the defendants *'were 
satisfied that the boilers as repaired were a success, and that this 
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qnestioQ was for the defendants alone to determine," thas making 
their obligation depend upon the mental conditi(»nof the defendants, 
which they alone coaM disclose. Performance mnst, of conrse, 
accord with the terms of the contract, bnt if the defendants are at 
liberty to determine for themselves when they are satisfied, there, 
woald be no obligation, and conseqaently no agreement which coald 
be enforced. It cannot be presumed that the plaintiff entered apon 
its work with this understanding, nor that the defendants supposed 
they were to be the sole jadge in their own cause. On the contrary, 
not only does the law presume that for services rendered, remunera- 
tion shall be paid, but here the parties have so agreed. The amount 
and manner of compensation are fixed ; time of payment is alone un- 
certain. The boilers were changed. Were they, as changed, satis- 
factory to the defendants? In FoUiard vs, Wallace, 2 Johns. 395, 
W. covenanted that in case the title to a lot of land conveyed to him 
by F should prove good and sufficient in law against all other 
claims, he would pay to F $150, three months after he should be 
^* well satisfied " that the title was undisputed. Upon suit brought, 
the defendant set up that he was ** not satisfied," and the plea was held 
bad, the Court saying, *'a simple allegation of dissatisfaction, with- 
out some good reason assigned for it, might be a mere pretext and 
cannot be regarded." This decision ^as followed in Oity of 
Brooklyn vs. Brooklyn City R K. Co., 47 N. Y. 475, and Miesell 
vs. Globe Mut. L. Ins. Co., 76 N. Y. 115. 

In the case before us the work required was specified, and was 
completed; the defendants made it available and continued to use 
the boilers without objection or complaint. If there was full per- 
formance on the plaintiff's part, nothing more could be required, 
and the time for payment had arrived; for according to the doctrine 
of the above cases, ** that which the law will say a contracting party 
ought in reason to be satisfied with, that the law will say he is 
satisfied with." 

Another rule has prevailed, where the object of a contract was to 
gratify taste, serve personal convenience, or satisfy individual 
preference. In either of these cases the person for whom the article 
is made, or the work done, may properly determine for himself — if 
the other party so agrees — whether it shall be accepted. Such 
instances are cited by the appellants. One who makes a suit of 
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clothes (Brown V8, Foster, 113 Mass. 136), or undertakes to fill a 
particalar place as agent (Tyler vs. Ames, 6 Lans. 280), mould a 
bnst (Zaieski vs, Clark, 44 Conn. 218), or paint a portrait 
(Gibson vs Cranage, 39 Mich. 49 ; Hoffman vs. Gallaher, 6 Daly 42), 
may not unreasonably be expected to be bound by the opinion of his 
employer, honestly entertained. A different case is before us, and 
in regard to it, no error has been shown. 

The judgment appealed from should be affirmed. 

All concur. 

Judgment affirmed. 

XXVII. — Thurnell v. Balbirnib. 

In the Exchequer, Trinity Term, 1837. 

(2 Meeson & Welsby 786). 
Facte taken from above case, but very much condenaed and all else omitted. 

The declaration alleged that the defendant occupied premises as 
tenant of plaintiff and that on December 26th, 1836 it was mutually 
agreed between them that the defendant should purchase of the 
plaintiff certain fixtures then in the said premises at a valuation to 
be made by certain persons, to wit: Mr. Newton and Mr. Matthews 
or their umpire; that the plaintiff appointed Mr. Newton and the 
defendant Mr. Mathews to value as aforesaid. The declaration 
then alleged that Newton, on behalf of the plaintiff was ready and 
willing to value the said goods, and at the request and by the 
authority of the plaintiff requested Matthews to value the same, 
whereof the defendant and Matthews had notice ; bat that the de- 
fendant and Mathews continually neglected and refused so to do ; 
and the plaintiff farther said, that he, the plaintiff, afterward, to 
wit, on February 2d, 1837 gave notice to the defendant that the 
said Newton was ready to meet the said Matthews, or any other 
person he might think proper, to nominate for the purpose on the 
defendant's behalf, at any time within ten days from the said Feb- 
ruary 2d, which the defendant might fix, to value the said goods, of 
which the defendant then had notice, but then and thence hitherto 
wholly neglected and refused to appoint any day for his appraiser, 
the said Matthews, to value, and wholly neglected and refused to 
nominate any other appraiser, and during all that time has wholly 
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refused and neglected to take any steps to valae as aforesaid, or to 
cause or procure the same to be yalaed according to his said agree- 
ment and promise, and has daring all the time aforesaid wholly re- 
fused to value said goods, or to let the same be valued, according to 
his said agreement and promise. And thereupon the said Mr. 
Newton, afterward, and after the lapse of a reasonable period of 
time, to wit, one month from the day and year last aforesaid, pro- 
ceeded to value and did then value the said goods, etc. , and the 
price thereof, upon such valuation, reasonably amounted to the sum 
of £500, whereof the defendant bad notice, and was requested to 
pay the same to the plaintiff ; and the plaintiff further says, that he 
had always from the time of making such valuation a& aforesaid 
been ready and willing to sell and deliver to the defendant the said 
goods, and to receive payment by him of the value thereof, whereof 
the defendant had always bad notice; yet the defendant, did not 
nor would, although often requested, take the said goods, so agreed 
by bim to be taken as aforesaid, and pay the plaintiff the value 
thereof, but had hitherto wholly neglected and refused so to do. 
Demurrer and joinder. 

XXVIII. — KoPER V8. Lbndon. 

In the Queen's Bench, April 30, 1859. 

(1 Ellis & Ellis 825) 
Names and arguments of counsel and concurring opinion of DUl, J., omitted. 

Declaration against the defendant as secretary of the Kent 
Fire Insurance Company, on a policy of insurance against fire ef- 
fected by the plaintiff with the said company on the household furniture 
and effects, stock in trade, fixtures and fittings in his dwelling-house. 
The declaration set out the policy, which was graYited subject to 
certain conditions thereon endorsed, also set out, of which the fol- 
lowing only are material : 

Condition 10. The amount of every loss will be paid, without 
any discount or deduction, immediately after the same shall have 
been established to the satisfaction of the directors; but they re- 
serve to themselves in all cases the option of reinstating within a 
reasonable time. 
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Condition 15. All persons insured by this company sustaining 
any loss or damage by fire, shall forthwith give notice thereof to 
the directors or secretary of this company, at their office in Maid- 
stone, and, within fifteen days after snch fire, deliver in as particu- 
lar an acconnt of their loss or damage as the nature of the case will 
admit of, and shall also make proof of the amoant of such loss or 
damage, by his, her, or their solemn declaration or affirmation, by 
their books or accounts, and by such other proper vouchers as shall 
be reasonably required. In case any difference or dispute shall arise 
between the insured and the company, touching any loss or damage, 
or otherwise in respect of any insurance, such difference shall be 
submitted to the judgment and determination of two indifferent per- 
sons as arbitrators, of whom one shall be chosen by this company 
and the other by the insured, and such two arbitrators shall, previ- 
ously to entering upon the reference, agree upon and nominate a 
third person to bean arbitrator with them; and the award in writing 
of any two of the three arbitrators so chosen shall be conclusive and 
binding on all parties; and if any fraud or false swearing shall ap- 
pear on the part of the insured, and the same shall be certified in 
writing by any two of the said arbitrators, the party insured shall 
forfeit all claim under the policy. 

The declaration then averred that, while the policy was in full 
force, the plaintiff sustained loss and damage by fire, on the property 
described in the policy, to the amount of the sums therein specified 
as the value thereof; that the plaintiff had done all things necessary 
to be done, and that all things had been done and had happened 
which were necessary to be done and to happen in order to entitle 
the plaintiff to have snch loss and damage paid and made good to 
him by the company, and that the time for paying and making the 
same good elapsed before suit, of all which the company had 
notice; but that the company did not pay or make good the loss. 

Demurrer to the declaration. Joinder in demurrer. 

The defendant also pleaded six pleas, the second and sixth of 
which were as follows : 

Plea 2. That the plaintiff did not forthwith give notice of, or, 
within fifteen days after the said fire, deliver an account of his sup- 
posed loss or damage by fire as required by the said policy and con- 
dition in that behalf. 
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Plea 6. That this action is broaght for and in respect of a differ- 
ence and dinpnte between the said insured and the said company, 
touching the said loss and damage, within the meaning of the 
fifteenth of the conditions endorsed on the said policy ; and that the 
said company have never declined, bat have always been ready and 
willing to refer such difference and dispute to the judgment and 
determination of two indifferent persons as arbitrators, in manner 
provided by the said condition, of all which the plaintiff, before 
suit, had due notice; and the said dispute or difference and the 
amount of the plaintiff 's supposed loss or damage have never been 
determined as by the same condition is provided. 

Demurrer to the second and sixth pleas respectively. Joinders in 
demurrer. 

LoBD Campbell, C. J. The second plea is clearly good. The 
whole of the fifteenth condition, relating to the delivery of par- 
ticulars of loss, must be taken together, tale quah. When, 
therefore, it is conceded that a delivery of such particulars, be- 
fore action, is essential, it follows, from the wording of the 
condition, that the delivery must be within fifteen dajs after 
the loss And the condition so construed is a very reasonable one; 
it being obviously of great importance to the defendant's company 
to know, as soon as possible after a loss, the amount claimed by the 
assured. The sixth plea is, as clearly, bad. The agreement to re- 
fer, contained in the fifteenth condition, is merely collateral to the 
agreement to pay. The courts will not, therefore, treat the agree- 
ment to refer as ousting their jurisdiction until there ha» been a 
reference. The distinction between the present case and crises like 
Scott V8. Avery, is plainly pointed out in the judgment there de- 
livered in the House of Lords. The present case does not fall within 
that decision, and the defendant could have enforced the agreement 
to refer only by an application under the Common Law Procedure 
Act, 1864, §11. 

Erlb and Crompton, JJ. , were absent. 

Judgment for the plaintiff on the demurrers to the declaration 
and to the sixth plea, and for the defendant on the demurrer to the 
second plea. 
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XXIX. — A certain agreement contained the following claase, to- 
wit: 

^* And if the managers of the said Delaware & Hadson Canal 
Company and the managers of the said Wyoming Coal Association 
shall not be able to agree as to the just and proper amount of re- 
duction on the cost of transportation per ton on the said canal be- 
tween the aforesaid points, and as to the portion of snch redoction 
which shall be produced by the said enlargement, the questions be- 
tween them, in "respect thereto, shall be submitted to two persons, 
one of whom shall be chosen by the managers of the said company, 
and the other of whom shall be chosen by the managers of the said 
association. And the persons so chosen shall, if themselves unable 
to agree, choose a third person, to whom also the said questions 
shall be submitted, and the decision made in writing and signed by 
those assenting thereto of the two persons first chosen, if they shall 
agree; and if not, of a majority of the three persons chosen as 
aforesaid shall be final and obligatory on the parties hereto as to the 
question aforesaid." 

A dispute arose upon the question of reduction referred to in the 
said clause. 

A lengthy correspondence thereupon ensued in reference to an 
arbitration by which it appears that, although arbitrators were 
chosen, yet they never had a meeting nor was there a submission of 
the matters to them. 

An action was then brought by the Canal Company. Does the 
above clause prevent a recovery under these circumstances? 

(See case of Delaware & Hudson Canal Co. v». Pennsylvania Coal Co., 
50 N. Y., 350; same case K. 1181.) 
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B^Implied Conditions, 

InpuKD Conditions, or as the j are often called, conditions implied in law, 
are in realitj rules of the Courts applied to contracts in order to effect 
Justice. Tbej are employed in cases where nothing indicates that the 
parties intended to insert such conditions, but Justice requires that they 
should be enforced. Tliey are used by the Courts in cases where the par- 
ties evidently would have inserted them if they had thought of the con* 
tingency which requires them. As they are creatures of the Courts not 
based upon the intent of the parties, and are applied to work Justice, the 
Courts will refuse to enforce them when they work injustice. True con- 
ditions are based upon the intent of the parties, and hence the Courts must 
enforce them as fully as the rest of the contract in which they are con- 
tained. Hardship plays no part, as the sole question is what contract have 
the parties made T In this respect, among others, then, implied conditions 
differ from express. The Courts therefore will look to see whether the 
breach of an implied condition goes to the essence of the contract, and if 
not, they will not enforce It In other words, as it is their own creature 
they can control it. 

Rules fob Implied Conditioms. 

(Reprinted by permlBsion of Professor O. C. Laogdell, of the Harrard Law SchooL 
Renumbered and some roles omitted.) 

1. If the covenant or promise on the one side is to do specific acts which 
require time for their performance, while the covenant or promise on the 
other side is simply to pay money, the specific acts must prima /octe be 
fully performed before the money is payable. In other words, the two 
sides of the contract do not in that case constitute mutual and concurrent 
conditions, but one side is subject to a condition precedent, while the other 
side is absolute and unconditional. 

The most common instances of contracts of this description are ordinary 
contracts for service, building contracts, and charter parties, while the* 
most common Instances of contracts to which the general rule applies, i. e.^ 
where the two sides of the contract constitute mutual and concurrent con- 
ditions, are contracts for the sale of real and personal property. 

2. When, by the express terms of the contract, one side is to be per- 
formed before the other, the side which is to be performed first is inde- 
pendent and absolute, while the other side is subject to condition prece- 
dent. 

8. If the covenant or promise on the one side is to do specific acts which 
require time for their performance, while the covenant or promise on the 
other side is simply to pay money, and the time for the payment of the 
money Is fixed, while the time for performance on the other side Is left in- 
definite, and may be either before or after the money becomes payable, or 
partly before and partly afterwards, according to circumstances,— both 
sides of the contract will be deemed Independent and absolute. 
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4. But wheD, in an agreement for the sale of real estlkte, a day is fixed 
for the payment of the money, and nothing is said as to the time of deliv- 
ering the deed, the deed will be deliverable by implication when the money 
is payable; and the effect will be the same as if the same day had been ex- 
pressly fixed for the payment of the money and the delivery of the deed, 
and the two sides of the contract will be mutual and concurrent conditions. 

5. When the covenant or promise on the one side is negative, and is to 
refrain from doing something perpetually, while the covenant or promise 
on the other side is to pay money at a day named, as it is impossible that 
the former should be fully performed before the money is payable, both 
sides of the contract will be deemed independent and absolute. 

6. When each side of a bilateral contract is put into a separate instru- 
ment, each being complete in itself, and neither making any reference to 
tht^ other, each side will be independent and absolute. In fact, there are 
in that case two separate and distinct contracts, and it is erroneous to say 
that the two instruments constitute one bilateral contract; and it seems 
that parol evidence is not admissible to connect them together. 

7. If, after a breach of on implied condition by one party, the other 
chooses to go on with the contract as if no breach had happened, he thereby 
waives the breach as a breach of condition, though he may still sue upon 
it as a breach of contract. 

8. When a bilateral contract is in writing, and performance by A is in 
terms made conditional upon performance by B, while B*s promise is in 
terms absolute and unconditional, there, is no room for implying a condi- 
tion in B's promise, the maxim, expressum facit cesaare taeitum, being ai>- 
plicable. The mutual promises, therefore, do not constitute mutual and 
concurrent conditions, according to the general rule; but A*s promise is 
subject to an express condition precedent, while B's promise is independent. 



I. — PORDAGB V8, CoLE.* 

IiT THE King's Bench, Michaelmas Term, 1669. 

(1 Williams* Saunders 819.) 

Debt upon a specialty for £774 los. The plaintiff declares 
that the defendant, by his certain writing of agreement made at 
etc. , by the plaintiff by the name, etc. , and the defendant by the 
name, etc., and brings the deed into court, etc., it was agreed 
between the plaintiff and defendant in manner and form following 
— viz., that the defendant should give to the plaintiff the sum of 
£775 for all his lands, with a house called Ashmole House there* 
unto belonging, with the brewing vessels remaining in the said 

* See Mr. Serjeant WllliamB' note to Pordage vs. Cole, giving rales for conditions. 
Infra Appendix B.— Ed. 
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honse, and with the malt-mill and wheelbarrow; and that, in pnr- 
snance of the said agreement, the defendant had given to the 
plaintiff 5s. as an earnest; and it was by the said writing farther 
agreed between the plaintiff and defendant, that the defendant 
shoald pay to the plaintiff the residue of the said sum of £775 a 
week after the feast of St. John the Baptist then next following 
(all other movables, with the corn npon the ground, except). And 
althoogh the defendant has paid 5«., parcel, etc., yet the said 
defendant, although often requested, has not paid the residue to 
the damage, etc. The defendant prays oyer of the specialty, which 
is entered in hmc verba, to wit: "11 May, 1668. It is agreed 
between Dr. John Pordage and Bassett Cole, Esq. , that the said 
Bassett Cole shall give unto the said doctor £775 for all his lands, 
with Ashmole House thereunto belonging, with the brewing- vessels 
as they are now remaining in the said house, and with the malt- 
mill and wheel-barrow. In witness whereof we do put our hands 
and seals, mutually given as earnest in performance of this 58. , the 
money to be paid before midsummer, 1668; all other movables, with 
the com upon the ground excepted." And upon oyer thereof the 
defendant demurs. And Withins, of counsel with the defendant, 
took several exceptions to the declaration.* The great exception 
was that the plaintiff in his declaration has not averred that he had 
conveyed the lands, or at least tendered a conveyance of them ; for 
the defendant has no remedy to obtain the lands, and therefore the 
plaintiff ought to have conveyed them, or tendered a conveyance of 
them, before he brought his action for the money. And it was 
argued by Withins, that if by one single deed two things are to be 
performed — namely, one by the plaintiff and the other by the 
defendant, if there be no mutual remedy, the plaintiff ought to 
aver performance of his part; Trin. 12 Jac. 1 between Holder vs, 
Taylor,** Ughtred's Case,t and Sir Eichard Pool's case there cited, 
and Gray*s Case;| and that the word {pro) made a condition in 
things executory. § And here in this case it is a condition prece- 
dent which ought to be performed before the action brought, where- 
fore he prayed judgment for the defendant. 

But it was adjudged by the Court, that the action was well 

• Exceptions 1 and 2 omitted.,— Eo 

** 1 RoU Abr. 616 (C), pi. 'i-3 [^ 5Rep. 78-79; 8. C. Cro. Bill. 40B. 

1 7 Rep. 10. 6 Co. Lltt. 204a. 
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brought without an averment of the conveyance of the land; 
becanse it shall be intended that both parties have sealed the 
specialty. And if the plaintiff has not conveyed the land to the 
defendant, he has also an action of covenant against the plaintiff 
npon the agreement contained in the deed, which amounts to a 
covenant on the part of the plaintiff to convey the land ; and so 
each party has mutual remedy against the other. But it might be 
otherwise if the specialty had been the words of the defendant only, 
and not the words of both parties by way of agreement as it is here. 
And by the conclusion of the deed it is said that both parties had 
sealed it, and therefore judgment was given for the plaintiff, which 
was afterward affirmed in the Exchequer Chamber, Trin. 22 of 
King Charles the Second. 

II. — By contract in writing, dated Nov. 1st, A agreed to sell 
to B certain real estate, B agreed to pay $5,000 therefor, and A 
agreed to deliver a proper deed conveying the property on the 15th 
of the following December. On December 1st A demanded pay- 
ment of the purchase money, and upon B's refusal to pay, brought 
suit therefor. What are their rights ? 

III. — Kingston vs. Preston. 

In thb King's Bench, Easter Term, 1773. 

(ated in Douglas 688.) 

Action of debt, for non- performance of covenants contained in 
certain articles of agreement between the plaintiff and the defend- 
ant The declaration stated : '' That, by articles made March 24th, 
1770, the plaintiff, for the considerations thereinafter mentioned, 
covenanted with the defendant to serve him for one year and a quar- 
ter next ensuing, ad a covenant-servant, in his trade of a silk-mercer, 
at £200 a year, and in consideration of the premises, the defendant 
covenanted, that at the end of the year and a quarter, he would give up 
his business of a mercer to the plaintiff, and a nephew of the defendant, 
or some other person to be nominated by the defendant, and give up 
to them his stock in trade, at a fair valuation; and that between the 
young traders deeds of partnership should be executed for fourteen 
years, and from and immediately after the execution of the said 
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anty at tbe price of £1,820 (to be deducted from the before-men- 
tioned snm of £2,594), the defendant to conyej those premises at 
the expense of the plaintifiF unless a fine should be neceesaay, the 
expense of which the defendant was to pay ; and the plaintiff to 
make a good title to the defendant at his, the defendant's, expense, 
unless a fine or recoyerj should be necessary, for which the plain- 
tiff was to pay, who, on executing the oonyeyances, was to receive 
the rest of the purchase- money. All timber trees, elms, and willow 
trees, which then were upon any of the above estates, to be fairly 
valued, by two appraisers, and the prices or values thereof to be paid 
by the respective purchasers of the estates at the time before men- 
tioned ; the rents of the respective estates to be received by the own- 
ers, till the 24th of March then next. It was also agreed, that in case 
the plaintiff should not be enabled to make a good title to the said 
estate before the said 24th of March, that agreement should be void. 
And althongh the plaintiff had done and performed everything on 
his part, etc., yet protesting that the defendant had not done any- 
thing on his part, etc., ''in fact, the duke saith, that he, the said 
duke, always from the time of the making of the said articles of 
agreement, until and upon the said 24fch day of March next ensuing 
the date thereof, and always since hath been and is capable, ready and 
willing to make a good title to the said William Shore, of the said 
farm and premises, and boggy land so agreed to be purchased by 
the said William Shore as aforesaid, and to execute and cause to be 
executed necessary and proper conveyances, and assurances, of the 
said farm, and premises, and boggy lands, to the said William Shore, 
if the said William Shore would have drawn and prepared the same 
for execution, according to the form and effect of the said articles of 
agreement, to wit, at Hanworth aforesaid. And the said duke 
avers, that he, the said duke, before the 25th day of March, 
being Lady-day, 1788, to wit, on the 22d day of March, A. D., 
17b8, at Hanworth aforesaid, gave notice to the said William 
Shore, that he, the said dake, was ready and willing at any 
time to make a good title to the said William Shore, of 
the said farm and premises, and land, so agreed to be pur- 
chased by the said William Shore, and to execute and cause to be 
executed proper deeds, conveyances, and assurances for that pur- 
pose, if the said William Shore woald prepare the same, he, the said 
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dnke, then and there being, and still being enabled to make, and 
capable of making a good title, to the said William Shore, of the said 
farm, and premises, and land, according to the form and effect of the 
said articles; yet the said William Shore did not, nor would, on or be- 
fore the said 24th day of March next ensaing the date of the said arti- 
cles of agreement, nor hath he at any time hitherto drawn or pre- 
pared, or caused to' be drawn or prepared to be ezecnted, any deed, 
conveyance, or assurance whatsoever, of the said farm, and prem- 
ises, and lands mentioned in the said articles of agreement, and so 
agreed to be parchased by the said William Shore as aforesaid, nor 
did, nor would pay the said purchase- money, or any part thereof, 
nor did, nor would accept the said title according to the said arti- 
cles of agreement; but on the contrary thereof, the said William 
Shore hath wholly neglected and refused, and still doth neglect and 
refuse, to draw or prepare any deed, conveyance, or assurance of 
the said farm, premises, and land, unto the said William Shore, or 
to pay the said purchase- money, or any part thereof, or in any wise 
to carry the said articles into execution, contrary, etc." 

Plea: ^^That the said duke was not capable, ready, and willing 
to make, nor could he, the said duke, make a good title to the said 
William of the said farm so agreed to be purchased, according to the 
tenor and effect of the said agreement, etc. " And for further plea, etc. , 
that after the making of the said agreement, and before Lady day 
then next following, to wit, on the 20th of March, A. D., 1788, 
the said duke cut down divers, to wit, 500 of the said timber trees, 
500 of the said elms, and 500 of the said willow trees, in the said 
declaration and agreement respectively mentioned, and by the said 
agreement agreed to be valued and paid for as in the said agreement 
is mentioned, whereby the said duke disabled himself from perform- 
ing, and it became, and was impossible for him to perform and ful- 
fil the said articles of agreement, on his part, etc., for which reason, 
he, the said William, declined and refused to carry the said articles 
into execution on his part, as he lawfully might, etc." 

Replication : Issue on the first plea, and general demurrer to the 
second. Joinder in demurrer. 

This was argued in Hilary Term last, by Lawrence, Serjt., for the 
plaintiff, and Bond, Serjt. , for the defendant, and a second time in 
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Easter Term by Le Blanc Serjt. for the plaintiff, and Marshall^ 
Serjt, for the defendant. 

Jadgment for the defendant.* 

V. — MoRTOK vi. Lamb. 

In The King's Bench, February i, 1797. 

(7 Term Reports 125.) 

In an action on the case the plaintiff declared against th« 
defendant for that, whereas on the 10th of Febraary, 1796, at 
Manchester, in the coanty of Lancaster, in consideration that 
the plaintiff, at the special instance and request of the defend- 
ant, had then and there bonght of the defendant 200 
quarters of wheat, at £5 Os. 6d. per qaarter, snch price to be 
therefor paid by the plaintiff to the defendant, he, the defendant, 
nndertook and then and there promised the plaintiff to deliver the 
said corn to him (the plaintiff) at Shardlow, in the county of Derby, 
in one month from that time, viz., of the sale; and then he alleged 
that although he (the plaintiff) always from the time of making such 
sale for the space of one month then next following and afterwards 
was ready and willing to receive the said corn at Shardlow, yet the 
defendant not regarding his said promise, etc., did not in one month 
from the time of the making of such sale as aforesaid, or at any 
other time deliver the said corn to the plaintiff at Shardlow or else- 
where, although he (the defendant) was often requested so to do, 
etc. The defendant pleaded the general issue, and at the trial the 
plaintiff recovered a verdict. 

Holroyd obtained,in the last Term, a rule calling on the plaintiff 
to show cause why the judgment should not be arrested, because it 
was not averred that the plaintiff had tendered to the defendant the 
price of the corn, or was ready to have paid for it on delivery. 

Latv, Woodf and Scarlett now showed cause. 

Holroyd contra. 

Lord Kenyon, 0. J. If this question depended on the technic- 
al niceties of pleading, I should not feel so much confidence as I 
do; but it depends altogether on the true construction of this 
agreement. The defandant agreed with the plaintiff for a certain 

« The opinion of Lord Longrhborough has 'been omitted. Ed. 
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quantity of com, to be delivered at Shardlow within a certain time ; 
and there can be no doubt but that the parties intended that 
the payment should be made at the time of the delivery. It is not 
imputed to the defendant that he did not carry the com to Shard- 
low, but that he did not deliver it to the plaintiff; to this declara- 
tion the defendant objects, and says: '^ I did not deliver the corn 
to you (the plaintiff), because you do not say that you were ready 
to pay for it, and if you were not ready, I am not bound to deliver 
the corn ;" and the question is, whether that should or should not 
have been alleged. The case decided by TiOrd Holt in Salk. 112, 
if indeed so plain a case wanted that authority to support it, shows 
that where two concurrent acts are to be done, the party who sues 
the other for non-performance must aver that he had performed, or 
was ready to perform, his part of the contract. Then the plaintiff 
in this case cannot impute to the defendant the non-delivery of the 
com, without alleging that he was ready to pay the price of it. A 
plaintiff, who comes into a court of justice must show that he is in 
a condition to maintain his action. But it has been argued that 
the delivery of the com was a condition precedent, and some cases 
have been cited to prove it; but they do not appear to me to be ap- 
plicable. In the one in Saunders,* the party was to pull down a 
wall, and was then to be paid for it; there is no doubt but that the 
pulling down of the wall was a condition precedent to the payment; 
the act was to be done, and then the price was to be paid for it. 
So in the case in Salk. 171, where work was to be done, and then 
the workman was to be paid. And in ordinary cases of this kind 
the work is to be done before the wages are earned ; but those cases 
do not apply to the present, where both the acts are to be done at the 
same time. Speaking of conditions precedent and subsequent in 
other cases only leads to confusion. In the case of Campbell vs. 
Jones, I thought and still continue of that opinion, that whether 
convenants be or be not independent of each other must depend on 
the good sense of the case, and on the order in which the several 
things are to be done; but here both things, the delivery of the 
com by one, and the payment by the other, were to be done at the 
same time ; and as the plaintiff has not averred that he was ready 

*8Saund. S60. 
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to pay for the corn, he cannot maintain this action against the de* 
fendant for not delivering it. 

Bale absolate.* 

I 

VI. — Glazebrook, Clerk, vs. Woodrow, Clerk. 

In the, Kino's Bench, November 19, 1799. 

(8 Term Reports 866.) 

In covenant the declaration stated that by articles of agreement 
nnder seal made on the 10th of March, 1796, between the plaintiff and 
the defendant ( after reciting that the plaintiff had established a 
grammar-school at Warrington in which he had many scholars, and 
for the purpose of conducting the said school with convenience had 
possessed himself of a piece of ground on which he had erected a 
building appropriated to instruction, etc., and being about to leave 
Warrington had agreed with the defendant to sell him not only 
his right, title, and interest in the said ground and building, sub- 
ject to a yearly ground rent of 165. Gd., payable to J. Black- 
burne in fee, but to surrender to him the pupils he then had under 
his care so far as in him lay, together with all benefit arising there- 
from, for the considerations thereinafter mentioned), the plaintiff 
covenanted and agreed to and with the defendant that he the plaintiff, 
would on or before the 1st of August, 1797, convey to the defendant, 
his heirs, etc. , the said ground with the buildings thereon erected, 
subject as aforesaid, and the fixtures therein, for all the plaintiff's 
right, title, and interest in the premises, and would on or before the 
24th of June, 1796, surrender up the use and enjoyment of the said 
premises and deliver over as far as in him lay all the pupils he might 
then happen to have under his care to the care of the defendant, 
and all the profits arising from them, and also that he, the plaintiff, 
would in the meantime use his utmost endeavors with the parents 
and guardians of the children committed or to be committed to his 
care in Warrington, to induce them to continue their children 
under the care and tuition of the defendant, etc. , and in considera- 
tion thereof the defendant covenanted and agreed to and with the 
plaintiff that the defendant, his executors, etc. , would on or before 
the said 1st of August, 1797, pay the plaintiff, his executors, etc. , the 

* The concurlns opinions of Orose and Lawrence J.J. and arguments of coonsel bave 
been omitted. Ed. 



Sec. Lb] IMPLIED CONDITIONS 268 

snm of jC 120 with lawf al interest from the let of Jannary next preceding 
the said Ist of Angast. The plaintiff then averred that in pnrsnance 
of the said articles he afterward, viz. , on the said 24th of Jnne, 1796, 
surrendered up the use and enjoyment of the said ground with the 
buildings, etc., to the defendant, who thereupon entered upon and 
became and was and from thence hitherto hath been and still is 
thereof possessed, and also then delivered over as far as in him lay 
all the pupils he then had under his care and all the profits, etc., 
and although the plaintiff had well and truly performed everything 
else in the said articles contained on his part, yet protesting that th6 
defendant had not performed anything in the said articles contained 
on his part, the plaintiff averred that the defendant did not on the 
said 1st of August, 1797, or at any other time before or since, pay the 
said £120 with interest, etc. , to the plaintiff, but wholly refused to 
pay the same, etc. , wherefore, etc. 

To this the defendant pleaded : first, that from the time of mak- 
ing the said articles until and on Ist of August, 1797, he (the defend- 
ant ) was ready to accept a conveyance of the said ground in the 
declaration mentioned with the buildings, etc. , for and during all the 
plaintiff's right, title, and interest in the same, and at the same time 
to pay the said £120 in the declaration mentioned with interest, etc., 
if the plaintiff would have made or procured any such conveyance 
or assurance, yet that the plaintiff did not on or before the said 
August 1st, 1797, or at any time since, convey to the defendant the 
said ground with the buildings, etc., for and during all the plain- 
tiff's right, etc., wherefore the defendant had not paid to the plain- 
tiff the said £120, etc. There was a second plea to the like effect; 
stating that the plaintiff had not tendered any conveyance of the 
premises, etc. 

To these pleas there was a general demurrer, and joinder in 
demurrer. 

Tales in support of the demurrer. 

Wood contra. 

Lord Ken YON, G.J. The cases which have been mentioned 
are in my recollection ; and although I have not the least doubt 
what the sense and justice of this case require to be done, yet 
if I found that I should thereby transgress any technical rule of 
law which had been established, I would not set up my opinion 
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against the wisdom of those who are gone before me. But I 
am fully satisfied that what justice requires to be done in this 
case will not contravene any principle of law which has been estab- 
lished in those cases. The general rale which goYernfl them all, is 
that every man's agreement is to be performed according to his 
intent, as far as that is to be collected from the particular instru- 
ment. Now here the case is that the plaintiff, being in possession 
of a school, covenanted with the defendant to convey to him the 
good will of it (if I may use the expression) and the building itself on 
or before the 1st of August,1797, and in the meantime he consented to 
put him in possession of the premises on some prior day; on the 
other hand, the defendant engaged to pay him a stipulated price 
in consideration of all that the other had undertaken to do on or 
before the same 1st of August. And now the plaintiff who is to exe- 
cute the conveyance, and who is also the person to pay for it, not 
having made it, or made a tender of it to the defendant, neverthe- 
less calls upon him by this action to pay the consideration money. 
The very statement of such a claim is enough to refute it If these 
be not dependent covenants, it is difficult to conceive what cove- 
nants are so. The very substance of the consideration to entitle the 
plaintiff to receive the money was the making of the conveyance 
required ; and it is admitted that he has not done it; that makes an 
end of the question. The case of Campbell vs. Jones was very 
different from the present; for there the instruction to be given was 
not to be, and could not in the nature of the thing be performed at 
the same time with the payment of the money by the defendant, tox 
which a certain time was limited ; whereas no time was limited for 
giving the instruction. But here the parties have stipulated for 
the conveyance and the payment to be performed at the same time. 
And if we were to hold otherwise in such a case as the present, the 
greatest injustice might be done; for, supposing, in the instance of 
a trader who had entered into such a contract for the sale of an 
estate, that between the making of the contract and the final execu- 
tion of it he were to become a bankrupt, the vendee might be in 
the situation of having had payment enforced from him, and yet be 
disabled from procuring the property for which he had paid. The 
injustice of such a procedure is too manifest to be insisted upon 
further. 
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Gbosb, J. The qnestion is whether these covenants be de- 
pendent or independent; and that must be collected from the 
apparei;it intention of the parties to the contract There is 
certainly some confusion in the books on this subject, some of 
the older cases leaning to constme covenants of this sort to be 
independent, contrary to the real sense of the parties and the 
tme justice of the case. But the later authorities convey more 
just sentiments; and the case of Kingston vs. Preston* was the first 
strong authority in which they prevailed in opposition to the form- 
er. Nothing indeed could exhibit the doctrine which ought to pre- 
vail in these instances in a stronger point of view than the circum- 
stances of that case; for there, if the plaintiff had prevailed, the 
most flagrant injustice would have been committed. The fact was 
that the defendant, being possessed of a very large stock in trade, 
covenanted with the plaintiff to assign the same to him and another 
person at the end of a twelvemonth at a fair valuation, when deeds 
of partnership were to be executed between the two last persons, and 
the plaintiff covenanted that he would at and before the sealing and 
delivery of the deeds procure good and sufficient security to be given 
to the defendant and to be approved of by him for the payment of a 
certain stipulated sum by monthly instalments ; and there the at- 
tempt was by the plaintiff to set possession of the whole stock in 
trade of the defendant to a great amount, without giving him any 
security at all, to his inevitable ruin. But the absurdity and injus- 
tice of the thing struck the Court so forcibly that they said it could 
never have been the intention of the parties that the defendant 
should surrender his whole fortune into the plaintiff's hands without 
the previous security which he had insisted upon, and that he should 
solely rely upon his remedy by action for the breach of the plaintiff's 
covenant; they therefore gave judgment for the defendant. I have 
since found that that was not the first case where those sentiments 
began to be entertained ; for it appears from a late publication of 
Seports from the manuscripts of Lord Chief Justice Willes, that in a 
case of Thomas vs, Cadwalladerf his lordship noticed the injurious 
tendency of the doctrine which had before that time prevailed in these 
cases; and seemed very desirous that the governing rule should be 



* Ante, p. as5. Ed. 
t WUles' Rep. 400. 
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so to coBstrne such coTenants as that the real intention of the par- 
ties should he carried into effect, to attain the tine justice of the 
case. This was afterward done in the case of Kingston vs. Preston; 
and that has since been settled to be the mle in many cases. Now 
here the plaintiff covenanted to convey on or before the 1st of Angast, 
1797, though the defendant was to be put in possession before. 
And the reason why the conveyance was not to be executed before 
is obvious; because that was the day on which the money was to be 
paid. Then what is the true justice of this case and the evident 
meaning of the parties ? It is plainly this, that the execution of 
the conveyance and the payment of the money should be concurrent 
acts, and even the payment of the interest was to be deferred till the 
1st of August, though it was to run from the 1st of January preceding. 
Then there is an end of the question; because it is not pretended 
that the plaintiff had conveyed or was ready to convey at the time. 
How far the determination in Boone vs. Eyre militates against the 
principles I have laid down may be a matter of doubt; but the in- 
tention of the parties is or is assumed to be the governing principle 
of all the late determinations. 
Judgment for the defendant * 

VII. — Boone vs. Eyre. 

In the King's Bench, Easter Term, 1777. 

(In 1 Henry Blackstone 273, note.) 

Covenant on a deed, whereby the plaintiff conveyed to the de- 
fendant the equity of redemption of a plantation in the West Indies, 
together with the stock of negroes upon it, in consideration of £500 
and an annuity of £160 per annum for his life; and covenanted that 
he had a good title to the plantation, and was lawfully possessed of 
the negroes, and that the defendant should quietly enjoy. The de- 
fendant covenanted that the plaintiff well and truly performing all 
and everything therein contained on his part to be performed, he, 
the defendant, would pay the annuity. The breach assigned was the 
non-payment of the annuity. Plea: that the plaintiff was not at the 

*The coDcarring opinions of Lawrence and Le Blanc, JJ., and arffiunentB of ooiUMel 
have been omittfed. Ed. 
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time of making the deed legally poBsessed of the negroes on the 
plantation, and so had not a good title to convey. 

To which there was a general demurrer. 

Lord Mansfield. The distinction is very clear, where mntnal 
covenants go to the whole of the consideration on both sides, they 
are mntaal conditions, the one precedent to the other. Bnt where 
they go only to a part, where a breach may be paid for in damages, 
there the defendant has a remedy on his covenant, and shall not 
plead it as a condition precedent. If this plea were to be allowed, 
any one negro not being the property of the plaintiff would bar the 
action. 

Judgment for the plaintiff. 

VIII. — This was an action on the case to recover damages for the 
breach of a contract, whereby the defendant undertook to sell and 
deliver to the plaintiffs a certain quantity of malt at a given price. 
The plaintiffs obtained a verdict A rule was obtained calling upon 
the plaintiffs to show cause why the judgment should not be arrested 
for the defect in the declaration, in only averring a readiness and 
willingness in the plaintiffs to pay for the malt, and not averring the 
actual tender of the price agreed upon. 

Should the rule be discharged or made absolute ? 

(Facts taken from Rawson va. Johnson, 1 East 208. Same case, L. 805. 
K. 1163.) 

t 

IX. — To an action upon a bill of exchange for £200, brought 
by the plaintiff as drawer, against the defendant as acceptor, the 
latter set up at the trial by way of defense, that there was no con- 
sideration for the drawing of the bill because the money for which 
it was drawn was agreed to be paid in consideration of plaintiff's 
executing a lease of certain premises to the defendant, which he had 
not yet done, and avowed at the trial that he never meant to do. 
The terms of the agreement in this respect between the parties were 
to this effect: Memorandum of an agreement made 20th July, 1810. 
A agrees to let, and B to take (the messuage in question) to hold 
from the 29th of December next for the term of twenty-one years, 
under the yearly rent of £120. ^* And the said A for and in con- 
sideration of £500, to be paid by B by three bills to be drawn by A, 
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sod to be accepted by B, bearing date this day, to be payable thus, 
one bill for £200, payable eight montha liter date, etc., doth 
hereby agree to execate a lease of the said messuage for the said 
term, etc.*^ And B agrees to take the said lease at the said yearly 
rental, etc. The defendant was immediately let into possession of 
the premises, and sbcepied the bill in question, with the other two, 
for the consideration money; after which the plaintiff refused to 
execute the lease. The trial judge held this to be no answer to the 
action on the bill, but that the defendant had another remedy, and 
the plaintiff recovered a verdict. 

(See Case of Moggridge vs. Jones 14 East 486, Same Case, L. 688.) 

X. — By the terms of a charter party between A, as owner of the 
ship ** Concord." and B, as freighter, the ship was to proceed to 
Naples and there deliver her outward cargo to B, if he should order 
the ship to unload there, and ** that, having so done, the ship 
should receive on board such a return cargo as the freighter should 
provide at Naples, and should proceed to London, the perils and 
dangers of seas, rivers and navigation^ and capture, restraint and 
detention of or by enemies, princes, rulers and others, and all other 
inevitable accidents excepted." B covenanted to provide an out- 
ward cargo from London and to receive the same at Naples, and 
then to provide a full return cargo of wine, and that £1,750, part 
of the said freight, should be paid on the delivery of the ship's out- 
ward cargo and the remainder on arrival at London. The ship with 
her outward cargo proceeded on her voyage and arrived at Naples, and 
A gave notice of her arrival and readiness to unload, and was ready 
and willing, as far as in him lay, to make a right and true delivery 
to B at Naples of the said outward cargo ; upon arrival at Naples the 
cargo was seized, without fault of A, by the government at Naples 
and converted to their own use. After such seizure A was ready 
and willing to receive the return cargo, and so notified B, but B 
failed to furnish such return cargo. And the ship was, for want of 
such cargo, compelled to remain at Naples, because by the regula- 
tions of the government there, she was not allowed to depart from 
that port without a sufficient cargo of such goods as by the charter- 
party was agreed to be furnished, whereby the ship was detained 
over and above the agreed time for loading, 430 days, during which 
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time A was deprived of the nse of the ship and incurred heayj 
charges. B did not pay the £1,750 in part payment of the freight. 
On the aboye facts A brought his action against B, declaring on a 
breach of covenant in that B did not famish a retarn cargo aqd did 
not pay the £1,750 part payment of freight. In defense, B pleaded 
that the ontward cargo had not been delivered by A, bat had been 
seized by the government and had never come into B*s possession 
or control. Demurrer to this plea. 
(See case of Storer va Gordon (1814) 8 Blaule & Selwyn, 806. Same case 



XI. — T entered into a contract with S whereby T agreed to sell 
and S to purchase fifty slaughtered hogs at a price named, to be 
delivered at once, and one hundred live hogs at a different price, 
the live hogs to be delivered on their arrival. This agreement to 
sell live and slaughtered hogs was contained in one and the same 
contract. 

T delivered the slaughtered hogs, but the live hogs, on their ar- 
rival, were not delivered to S. 

T brought an action for the agreed price and S defended on the 

ground that the contract was entire, and that performance of the 

contract by T in all its parts was a condition precedent to his 

recovery. 

(See case of Tipton V8, Feitner (1859) 20 N. Y. 428.) 

XII.— Contract whereby Baker promised in writing to deliver to 
Higgins 25,000 pale brick, on the deck at East Troy, for 13 per 
thousand, and 50,000 hard brick, at the same place, at 14 per thou- 
sand, cash. Baker delivered 10,500 pale, and 10,500 hard brick 
and then demanded payment, which was refused. He then brought 
an action for the price of the brick delivered. Should he recover f 

(See case of Baker va. Higgins. 21 N. Y., 897.) 

XIII — Grant vs. Johnson. 

In the Court of Appeals of New York, July, 1857. 

(5 New York Reports 247.) 

• Covenant on articles of agreement for the sale of land, between 
the plaintiff (Grant) of the first part, and the defendant (Johnson) 
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of the second part. ** The party of the first part for the considera- 
tion of nine hundred and fifty dollars, to be paid as follows to wit, 
two hundred dollars on the first day of April next, two hundred 
dollars on the first day of April, 1847, the remainder in two annual 
payments of equal amount, to be paid on the first of April of the 
two succeeding years, together with interest from the first of April 
next, agrees to sell to the party of the second part, a certain piece 
of land lying in the town of Neversink ** (describing it). '* And 
the party of the first part agrees to give to the party of the second part 
the qaiet and peaceable possession of said premises on the first of 
November next, with the exception of certain privileges granted to 
Nicholas Wakely, and certain other privileges granted to Tennis 
Misener," etc. ''And the said party of the first part further 
agrees to give to the said party of the second part a good and suffi- 
cient deed for the same on the first of May next, if the above condi- 
tions are complied with. " 

The agreement contained a further stipulation, which it is unnec- 
essary to mention, and was executed under the hands and seals of 
the parties on August 24th, 1845. 

The declaration nigned as a breach the non-payment of the second 
installment of 1200, payable on the Ist of April, 1847; but it con- 
tained no averment of the tender of a deed of the premises, before, 
on, or subsequent to the 1st day of May, 1846, or a readiness or 
willingness to execute one, in accordance with the covenant of the 
plaintiff. 

The defendant interposed several pleas, which, as no question 
arose upon them, it is unnecessary to mention more particularly. 

At the trial the plaintiff proved the agreement and rested. The 
defendant moved for a nonsuit, on the ground that the plaintiff was 
bound to show the delivery or tender of a deed before he could 
recover the second installment 

The judge decided that the covenants were independent, and that 
the plaintiff could recover without showing either a delivery or ten- 
der of a deed. To this decision the defendant excepted. 

It was then admitted that the defendant had received possession 
of the premises according to the contract, and had paid the first in- 
stalment. He then offered to prove that no deed of the premises in 
question had been tendered to him up to the 15th of July, 1846. The 
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Oonrt rejected the evidence as not coDstituting a legal defence, and 
the defendant excepted. The jury, nnder the direction of the 
judge, fonnd a verdict for the plaintiff for the amoant of the Bee- 
end instalment and interest. Upon a bill of exceptions presenting 
the above facts, a motion for a new trial was made before the 
Snpreme Goart in the third district and denied. An issne of law 
arising npon a demnrrer to the replication of the plaintiff present- 
ing the same question, had previously been decided by the same 
Court in favor of the plaintiff. The new trial was denied, and the 
. defendant's demurrer overruled, upon the ground that the covenants 
were independent, and that the plaintiff could recover without aver- 
ring or proving performance, or an offer to perform the covenant 
on his part. See 6 Barb. 337. From this decision the defendant 
appealed to this Court. 
Judgment reversed. 

(Names of Counsel and Opinion of Gardiner J. omitted. See 

Same Case L 608, }f. L158.) 

XIV. — HOARB V8. ReNNIB. 

In the Exchequer, November 16, 1859. 
(5 Hurlstone & Norman 19.) 

Declaration. First count: that on 2l8t April, A. D., 1857, 
the defendants agreed to buy of the plaintiffs, and the plaintiffs 
then agreed to sell to the defendants, about 667 tons of hammered 
Swede bar iron of certain sizes, then agreed on between the plain- 
tiffs and the defendants, the said iron to be shipped from Sweden 
in the months of June, July, August, and September next, and in 
about equal portions each month, at £15 lOa, per ton delivered in 
good condition ex ship, on arrival in the port of London ; and it 
was thereby then further agreed, among other things, that no ship- 
ment should exceed 150 tons, which should be in proportionate 
quantities of each size; but that if any variation therein it should 
not exceed one ton, and such variation to be corrected in subse- 
quent shipments, that sellers should have the option of commencing 
shipments in May, 1857, and also of completing the whole by the 
end of July, 1857 ; that ships' names should be declared as soon as 
known to the sellers ; that if any should be lost on the voyage the 
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qaantity lost should be null and void, and that there should be dis- 
count at the rate of 2^ per cent, for cash against each delivery. Aver- 
ments: That plaintiffs had done all things necessary on their part 
to be done, etc. ; and though all things had happened and all times 
had elapsed to entitle them to have the said iron accepted, yet the 
defendants have wholly refused to accept the said iron or any part 
thereof, or to pay for the same according to the terms of the said 
agreement, whereby the plaintiffs lost divers profits, etc. 

Second count: That on 2l8t April, A D., 1857, the plaintiffs 
agreed to sell to the defendants, and the defendants agreed to buy . 
of the plaintiffs, about 667 tons of hammered iron, upon the terms 
in the first count mentioned ; and that from the time of the making 
the agreement continually until after the refusal, notice, and dis- 
charge hereinafter mentioned, the plaintiffs did and performed all 
conditions precedent, and all things were done, and all times elapsed, 
necessary to entitle them to the performance of the agreement on 
the part of the defendants ; and that at and after the refusal, notice, 
and discharge, hereinafter mentioned, they were ready and willing 
to perform the agreement on their part; and although the plaintiffs, 
in part performance of the said agreement, did, in June, A. D., 1857^ 
ship a certain portion of the said iron, and did, in further per- 
formance of such agreement, and within a reasonable time after 
such shipment, tender to the defendants and offered to deliver to 
them the said portion of iron so shipped as aforesaid, yet the de- 
fendants refused to accept the said portion of iron so tendered and 
offered, and thenceforth wholly refused to accept the same or any of 
the residue of the said iron, and gave notice to the plaintifb that 
they would not accept the residue of the said iron ; and the defen- 
dants thenceforth wholly refused to observe the agreement on their 
part, and wholly discharged the plaintiffs from the further execu- 
tion and performance of the agreement by them ; and wholly waived 
such execution and performance, whereby, etc. 

Third plea to the first count That the plaintiffs did not avail 
themselves of the option given to them by the agreement of com- 
mencing shipments of the iron in the month of May; and that the 
plaintiffs in the month of June shipped from Sweden, on board a 
certain vessel, a quantity of the said iron so contracted for, to wit, 
21 tons, 6 cwt., 1 qr., being a much less quantity than was required 
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to be shipped daring the said month of Jane, according to the 
terms of the said contract, and gave notice to the defendants that 
the said iron was to be part of the iron so agreed to be sold as afore- 
said; that the plaintiffs failed to complete the shipment, for the 
month of Jane according to the terms of the contract, and were 
never ready and willing to deliver to the defendants sach a qaantity 
of iron, shipped from Sweden in Jane, as is specified in the said 
contract, althoagh none of the iron was lost daring the voyage; and 
were not ready and willing to deliver to the defendants the said 
small qaantity of iron wliich had been shipped daring the month of 
Jane, antil after the month of Jane had elapsed, and antil after 
the defendants had notice that the plaintiffs were not ready and 
willing, and were nnable to falfil their part of the said agreement 
with reference to the qaantity of iron to be shipped in Jane ; and 
that the defendants, having notice of all the premises in this plea 
mentioned, did afterward refase to receive the said qaantity of iron 
so shipped as aforesaid daring the month of Jane, and did give 
notice to the plaintiffs that they ref ased to receive the residae of 
the said iron. 

The sixth plea, to the second coant, was similar to the third 
plea. 

The plaintiffs demarred to the third and sixth pleas, and the de- 
fendants joined in demarrer. 

Wilde ( with whom was Holland) in sapport of the demarrer. 

Bovill in sapport of the pleas. 

Pollock, G. B. We are all agreed that the defendants are en- 
titled to jadgment apon the pleas. The foandation of my opinion 
is shortly this, that a man has no right to say that which is a breach 
of an agreement is a performance of it. On that groand this case 
is distingaishable from almost every other which has been cited. It 
does not tarn apon any qaestion of condition precedent. The only 
qaestion is whether, if a man who is boand to perform his part of a 
contract does not do so, he can enforce the contract against another 
party. The plaintiffs contracted with the defendants to ship a 
large qaantity of iron in Jane, Jaly, Aagast and September, aboat 
one-foarth part in each month; bat instead of shipping aboat 160 
tons in Jane, as they shoald have done, they shipped little more 
than twenty tons as a performance of the contract. The first coant 
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states that the plaintiffs performed all things necessary on their 
part to be performed, that they were ready and willing to do all 
things which according to agreement it was necessary they shonld 
be willing to do, and that all things happened to entitle the plain- 
tiffs to a performance of the agreement on the part of the defend- 
ants. This is denied by the plea. The second count states that 
the plaintiffs, in part performance of the contract, shipped a certain 
portion of the iron, and, in farther performance of the agreement, 
tendered and offered to deliver the said portion so shipped, yet de- 
fendants refased to accept the same. The pleas raise the question 
whether the defendants were bound to accept and pay for what was 
sent and tendered ; the plaintiffs having in Jane shipped from Swe- 
den a quantity much less than they were bound to have shipped, 
and the defendants having insisted that this was a breach of the con- 
tract and given notice that they refused to accept the residue. The 
pleas expressly state that the plaintiffs were not ready to deliver 
such a quantity of iron shipped from Sweden in June as is specified 
in the contract, and were not ready and willing to deliver the small 
quantities shipped until after the month of June had elapsed, and 
until after the defendants had notice that the plaintiff were not 
ready and willing to perform their part of the agreement. The 
only question we have to deal with is whether, on a contract 
like this, if the sellers at the outset send a less quantity than they 
are bound to send, so as to begin with a breach, they can compel 
the purchasers to accept and pay for that, the sending of which was 
a breach and not a performance of the agreement. The argument 
on the part of the plaintiffs is that this was not a condi- 
tion precedent. I do not think that is the test. It was said that if 
the plaintiffs had sent the one-hundreth part instead of one-fourth 
part in June, the defendant's remedy would have been by a cross 
action. The case was put of the plaintiffs sending a short quantity 
after one shipment had been accepted. Possibly that might have 
made a difference. Where a person has derived a benefit from a 
contract, we cannot rescind it because the parties cannot be put in 
statu quo. Probably, therefore, in such case, the defendants 
could not have repudiated the contract and must have been left to 
their cross action. Here, however, the defendants refased to 
accept the first shipment, because, as they say, it was not a per- 
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formance bat a breach of the contract. Where parties have made 
an agreement for themselves, the courts ought not to make another 
for them. Here they say that, in the events that have happened, 
one-fonrth shall be shipped in each month, and we cannot say that 
they meant to accept any other quantity. At the outset the plain- 
tiffs failed to tender the quantity according to the contract: they 
tendered a much less quantity. The defendants had a right to say 
that this was no performance of the contract, and they were no 
more bound to accept the short quantity than if a single delivery 
had been contracted for. Therefore the pleas are an answer to the 
action. 
Judgment for the defendants. 

XV. — On January 20th, 1880, 0, who was a dealer in iron in 
New York contracted to sell iron to J, who was also a dealer of iron 
in New York, through a bought and sold note, of which the fol- 
lowing is a copy : 

'* New York, January 20, 1880. 

" Bought of C, about 500 tons No. 1, ' Eglington ' Scotch pig 
iron for shipment in March, 1880, from Great Britain to New York 
by sail or steam vessels, at seller's option, deliverable ' ex vessels,' 
on arrival at this port, at 131.75 per ton (of 2,240 lbs.), payable on 
delivery of U. S. weigher's returns, which are to decide quantities 
to be paid for. J. *' 

did not ship the iron, but in the latter part of April entered 
into negotiations with one W for the purchase from them of 500 
tons of the kind and quality specified which W had shipped on the 
bark Jennie, from Glasgow, March 26th, and secured the option to 
purchase the same. It arrived at the port of New York on May 
7th. G then purchased this iron at 120.50 per ton, and notified J 
that he was ready to deliver. J refused to accept the iron, and 
then tendered to him U. S. weigher's returns, and upon his refusal 
to accept the same or receive or pay for the iron, sold the iron, 
and brought his action for breach of contract, naming his damages 
at the difference between the market value on the day of tender and 
the contract price. J defended on the ground that the iron ten- 
dered was not iron shipped by C as per contract 
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On the trial the abore facte were proyedi and judgment directed 
for the defendant. 



(See caie of Connini^iam v$. Jndison, 100 N. T. 179, oTermling same 
in 80 Hun. 68. See also Pope w. Porter, 19 Weekly Digest 108. Tobias m. 
LiMberger, 105 N. T. 404. Norrington v$, Wright, 115 U. S. 188.) 

XVI. — P in California entered into a contract with N, in New 
York, for the purchase of scrap iron. 
The following memorandnm was signed by N and delivered to P: 

** P, San Francisco, Oal. 

" New York, May 31, 1884. 

*' Dear Sir: I ha?e this day sold to yon abont 1,000 tons of 2,240 
lbs. No. 1 wroaght scrap iron, American specification as per de- 
scription on back of this contract, for December shipment by sail- 
ing vessel or vessels from Earope at 124 per ton of 2,240 lbs., de- 
livered alongside railroad wharf, Oakland, castom-honse weight, 
doty paid, cash on delivery, against invoice and cnstom-hoase 
weight, certificate deciding quantity. Years truly, N." 

(Description of iron was given on back of contract.) 

N did not ship any iron, and in the latter part of January, 1885, 
P began an action against N for breach of the above contract, al- 
leging in his complaint that no iron had been shipped, that there 
was but a small supply of scrap iron on the Oalifornia coast, and 
that it would be necessary for P to at once contract for a supply in 
order to make sure of obtaining it in time to supply his works. 

N demurred to this complaint on the ground that it did not state 
a cause of action in that it did not aver that the time for delivery 
(i. 0., a reasonable time for sailing vessels departing from Europe, 
December 31, to arrive at Oakland, Oal., in ordinary course) had 
passed, and that it did not aver readiness and willingness on plain- 
tiff's part to perform. 

XVII — Contract on a written agreement, dated December 22d, 
1868, by which the plaintiff agreed to sell and the defendant to buy 
^^ the farm now occupied by" the plaintiff ^'and his father'' (de- 
scribing it by metes and bounds), for 13,250, which the defendant 
agreed to pay on April 10th, 1869, and it was provided that **no 
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wood should be cat and removed from the premises save firewood 
for use in the house, that the plaintiff on receiving payment shoald 
execute and deliver to the defendant a proper deed for the convey- 
ing and assuring to him of '* the fee simple of the said premises," 
and that for the due performance of the agreement each party was 
bound to the other in the sum of 1500, '' which said sum is to be 
taken as liquidated damages." The declaration alleged the making 
of the agreement, and that the plaintiff executed a good and proper 
deed for conveying and assuring to the defendant in fee simple *' the 
premises described in said agreement," and tendered said deed to 
the defendant on April 10th, 1869, and demanded payment of the 
$3,250 of the defendant, but that the defendant refused to pay the 
same, and also refused to pay the 1500 as liquidated damages; and 
that the defendant owed the plaintiff $500. The answer admitted 
the making of the agreement, but denied the making or tender of a 
good and sufficient deed, and all the other allegations of the dec- 
laration. 

At the trial in the Superior Court, before Pitman, J., it appeared 
that the plaintiff tendered a deed in due form on April 10th, 1869; 
that the farm-house and outbuildings on the land were burned on 
the preceding day; that the defendant for that reason refused to 
accept the deed or pay the price ; that the estate at the time of the 
contract was worth at least $3,250, but after the fire was worth not 
more than $2,000. 

The jury returned a verdict for the amount claimed. Should it 
be sustained ? 

(Taken from statement in case of Wells vs. Calnan, 107 Mass. 514. Same 
case, L. 615. K. 1182.) 

XVIII. — Bettini v8. Gyb. 

In the Queen's Bench. January 25, 1876. 

( Law Reports, 1 Queen's Bench Division, 188.) 

Third count, that «he defendant was and is the director of the 
Royal Italian Opera in London, and the plaintiff was and is a dra- 
matic artist and professional singer, and thereupon it was agreed 
by and between the plaintiff and the defendant in parts beyond the 



378 IMPLIED CONDITIONS [Chap. IV. 

seas, to wit, at Milan, in Italy, by an agreement in writing in the 
French language, of which the translation is as follows: 

" EoYAL Italian Opera, 

" CovENT Garden, London. 
'•Year 1875. 

*'The undersigned, Mr. Frederick Gye, gentleman, and director 
of the Boyal Italian Opera in London, of the one part, and Mr. 
Bettini, dramatic artist, on the other part, have agreed as follows: 

''1. Mr. Bettini undertakes to fill the part of primo tenor 
assoluto in the theatres, halls, and drawing-rooms, both public and 
private, in Oreat Britain and in Ireland during the period of his 
engagement with Mr. Gye. 

'' 2. This engagement shall begin on the 30th of March, 1875 and 
shall terminate on the 13th of July, 1875. 

'^3. The salary of Mr. Bettini shall be £150 per month, to be 
paid monthly. 

^'4. Mr. Bettini shall sing in concerts as well as in operas, but 
he shall not sing anywhere out of the theatre in the United King- 
dom of Great Britain and Ireland from the Ist of January to the 
31st of December, 1875, without the written permission of Mr. 
Gye, except at a distance of more than fifty miles from London, 
and out of the season of the theatre. 

''5. Mr. Gye shall furnish the costumes to Mr. Bettini for his 
characters according to the ordinary usage of theatres. 

*' 6. Mr. Bettini will conform to the ordinary rules of the theatre 
in case of sickness, fire, rehearsals, etc. 

*' 7. Mr. Bettini agrees to be in London without fail at least six 
days before the commencement of his engagement, for the purpose 
of rehearsals. 

*' 8. Incase Mr. Gye shall require the services of Mr. Bettini at a 
distance of more than ten miles from London, he shall pay his trav- 
elling expenses. 

^*9. Mr. Bettini shall not be obliged .to sing more than four 
times a week in opera. Mr. Bettini, in order to assist the direction 
of Mr. Gye, will sing, upon the request of Mr. Gye, in the same 
characters in which he has already sung, and in other charac- 
ters of equal position. In case of the sickness of other 
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artists, Mr. Bettini agrees to replace them in their characters of 
first tenor assolato. 

*'10. Mr. Gye shall have the right to prolong the period 
limited above upon the same conditions, provided that the period 
does not go beyond the end of the month of August. 

** R Gye, 

«* Milan, 14 Dec, J 874." 

That the plaintiff did not sing anywhere oat of the said theatre 
in the United Kingdom of Oreat Britain and Ireland, from Janu- 
ary 1st, 1875, to the date of the commencement of this action, 
without the written permission of the defendant, except at a dis- 
tance of more than fifty miles from London, and out of the season 
of the said theatre. That the plaintiff was prevented by temporary 
illness from being in London before March 28th, 1875, but he did 
arrive in London on that day; and save as aforesaid, the plaintiff 
has always performed his said agreement, and was and is ready and 
willing to perform his part of the said agreement, of all which the 
defendant had notice, and all things were done and happened, and 
all conditions were fulfilled and all times elapsed necessary to entitle 
the plaintiff to a performance by the defendant of the said agree- 
ment and to maintain this action. Yet the defendant did not nor 
would receive the plaintiff into his said service, but wholly refused 
so to do, and wrongfully exonerated and discharged the plaintiff 
from his said agreement, and from the performance of the said 
agreement on the plaintiff's part, and wrongfully put an end to and 
determined the said agreement, whereby the plaintiff was 
damnified. 

The defendant pleaded, ninthly, to the third count, that the 
plaintiff was not in London six days before the commencement of 
the said engagement for the purpose of rehearsals, nor had the 
defendant notice before the said six days of the plaintiff's inability 
to be in London, or that he would not be in London six days 
before the commencement of his said engagement for the purpose 
of rehearsals, nor was the plaintiff ready and willing to attend such 
rehearsals, although it was necessary for him to do so, wherefore 
the defendant did not nor would receive the plaintiff into his ser- 



280 IMPLIED CONDITIONS * [Chap. IV. 

yice in the capacity and on the terms aforesaid, which is the breach 
complained of. 

Demnrrer to the ninth plea, and joinder. 

Murphy^ Q. C. (with him A. L. Smith)^ for the plaintiff. 

Arthur Wilson (with him Percy Gye) for the defendant. 

The judgment of the Goart (Blackbnrn, Qaain, and Archibald, 
JJ. ) was delivered by 

Blackburn, J. In this case the parties have entered into an 
agreement in writing, which is set ont on the record. 

The conrt must ascertain the intention of the parties, as is said by 
Parke B. , in delivering the judgment of the Conrt in Graves vs. 
Legg* *' to be collected from the instrument and the circumstances 
legally admissable in evidence with reference to which it is to be 
construed." He adds: ''One particular rule well acknowledged is, 
that where a covenant or agreement goes to part of the considera- 
tion on both sides, and may be compensated in damages, it is an in- 
dependent covenant or contract. ** There was no averment of any 
special circumstances ezistinji; in this case, with reference to which 
the agreement was made, but the Court must look at the general 
nature of such an engagement. By the seventh paragraph of the 
agreement, '' Mr. Bettini agrees to be in London without fail at least 
six days before the commencement of his engagement for the purpose 
of rehearsals. " The engagement was to begin on March 30th, 1875. 
It is admitted on the record that the plaintiff did not arrive in Lon- 
don till March 28, which is less than six days before the 30th, and 
therefore it is clear that he has not fulfilled this part of the contract. 

The question raised by the demurrer is, not whether the' plaintiff 
has any excuse for failing to fulfill this part of his contract, which 
may prevent his being liable in damages for not doing so but wheth- 
er his failure to do so justified the defendant in refusing to proceed 
with the engagement, and fulfil his, the defendant's part. And the 
answer to that question depends on whether this part of the con- 
tract is a condition precedent to the defendant's liability, or only an 
independent agreement, a breach of which will not justify a repudia- 
tion of the contract, but will only be a cause of action for a com- 
pensation in damages. 

This is a question which has very often been raised, and the 

* 9 Ex. at p. 716; S8 L. J. (Ex.) 288. 
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nnmerons cases on the sabject are collected in the first volome of 
Sir E. y. Williams's Notes to Sannders» p. 554, in the notes to 
Pordage v. Cole, and in the second volame, p. 742, notes to 
Peeters v, Opie. 

We think the answer to this question depends on the true con- 
struction of the contract taken as a whole. 

Parties may think some matter, apparently of very little impor- 
tance, essential ; and if they sufficiently express an intention to make 
the literal fulfilment of such a thing a condition precedent, it will 
be one ; or they may think that the performance of some matter 
apparently of essential importance and prima facie a condition pre- 
cedent, is not really yital, and may be compensated for in damages, 
and if they sufficiently expressed such an intention, it will not be a 
condition precedent. 

In this case, if to the seventh paragraph of the agreement there 
had been added words to this effect, '' And if Mr. Bettini is not 
there at the stipulated time Mr. Gye may refuse to proceed further 
with the agreement;'' or if, on the other hand it has been said, 
^' And if not there, Mr. Gye may postpone the commencement of 
Mr. Bettini's engagement for as many days as Mr. Bettini makes de- 
fault, and he shall forfeit twice his salary for that time," there 
could have been no question raised in the case. But there is no 
such declaration of the intention of the parties either way. And in 
the absence of such an express declaration, we think that we are to 
look to the whole contract, and applying the rule stated by Parke, 
B. , to be acknowledged'*', see whether the particular stipulation goes 
to the root of the matter, so that a failure to perform it would ren- 
der the performance of the rest of the coutract by the plaintiff a 
thing different in substance from what the defendant has stipulated 
for; or whether it merely partially affects it and may be compen- 
sated for in damages. Accordingly, as it is one or the other, we 
think it must be taken to be or not to be intended to be a condition 
precedent 

If the plaintiff's engagement had been only to sing in operas at 
the theatre, it might very well be that previous attendance at rehear- 
sals with the actors in company with whom he was to perform was 
essential. And if the engagement had been only for a few perf orm- 

*ID Qraves vs. Jjegg, 9 Ex. at p. 710; 23 L. J. (Bx.) 828. 
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ances, or for a shorfc time, it would afford a strong argnment that 
attendance for the purpose of rehearsals daring the six days imme- 
diately before the commencement of the engagement was a vital 
part of the agreement Bat we find, on looking to the agreement, 
that the plaintiff was to sing in theatres, halls, and drawing-rooms, 
both pablic and private, from the 30th of March, to the 13th of 
Jaly, 1875, and that he was to sing in concerts as well as in operas, 
and was not to sing anywhere oat of the theatre in Oreat Britain 
or Ireland from the 1st of January to the 31st of December, 1875, 
withont the written permission of the defendant, except at a dis- 
tance of more than fifty miles from London. 

The plaintiff, therefore, has, in conseqaence of this agreement, been 
deprived of the power of earning anything in London from the 1st of 
January to the 30th of March; and though the defendant has, perhaps, 
not received any benefit from this, so as to preclude him from any 
longer treating as a condition precedent what had originally been 
one, we think this at least affords a strong argument for saying that 
subsequent stipulations are not intended to be conditions precedent, 
unless the nature of the thing strongly shows they must be so. 

And as far as we can see, the failure to attend at rehearsals during 
the six days immediately before the 30th of March could only affect 
the theatrical performances and, perhaps, the singing in duets or 
concerted pieces during the first week or fortnight of this engage- 
ment, which is to sing in theatres, halls, and drawing-rooms, and 
concerts for fifteen weeks. 

We think, therefore, that it does not go the root of the matter so 
as to require us to consider it a condition precedent. 

The defendant must, therefore, we think, seek redress by a cross- 
claim for damages. 

Judgment must be given for the plaintiff. 

Judgment for the plaintiff. 

XIX. — PoussARD vs. Spiers & Pond. 

In the Queen's Bench, April 25, 1876. 

(Law Reports, 1 Queen's Bench Division, 410.) 

Declaration on an agreement by the defendants to employ the 
plaintiff's wife to sing and play in an opera at the defendants* thea- 
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tre. Breach, that the defendants refased to allow the plaintiff's 
wife to perform according to the agreement. 

Pleas: 1. That defendants did not agree as alleged. 2. That 
plaintiff's wife was not ready and willing to perform. 3. That 
plaintiff rescinded the contract before breach. Issae joined. 

At the trial before Field, J., at the Middlesex Michaelmas sittings, 
1875, judgment was entered for the defendants, with leave to move 
to enter judgment for the plaintiff for £83. 

A notice of motion was given accordingly, and a cross- order was 
obtained by the defendants for a new trial, on the gronnd that the 
verdict was against the weight of evidence, and that the damages 
were excessive. 

The facts proved and the course of the trial are fully given in the 
judgment of the Court. 

Percy Oye for the plaintiff. 

Parry (with him F, H. Lewis) for the defendants. 

The judgment of the Court (Blackburn, Quain, and Field, JJ.) 
was delivered by 

Blaoebubn, J. This was an action for the dismissal of the 
plaintiff's wife from a theatrical engagement. On the trial before 
my Brother Field it appeared that the defendants, Messrs. Spiers & 
Pond, had taken the Criterion Theatre, and were about to bring out 
a French opera, which was to be produced simultaneously in London 
and Paris. Their manager, Mr. Kingston, by their authority, made 
a contract with the plaintiff's wife, which was reduced to writing in 
the following letter: 

** Criterion Theatre, October 16, 1874. 

*' To Madame Poussard : 

*' On behalf of Messrs. Spiers & Pond I engage you to sing and 
play at the Criterion Theatre on the following terms : 

**You to play the part of Friquette in Lecocq*s opera of ' Les 
Pres Saint Gervais,' commencing on or about the fourteenth of No- 
vember next, at a weekly salary of eleven pounds (11/.), and to con- 
tinue on at that sum for a period of three months, providing the 
opera shall run for that period. Then at the expiration of the said 
three months, I shall be at liberty to re-engage you at my option, 
on terms then to be arranged, and not to exceed fourteen pounds 
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per week for another period of three months. Dresses and tights 
requisite for the part to be .provided by the management, and the 
engagement to be subject to the ordinary rules and regulations of 
the theatre. 

** Ratified: B. P. Hingston, Manager. 

** Spiers & Pond. 

*' Madame Poussard, 46 Ounter Orove, Chelsea." 

The first performance of the piece was announced for Saturday, 
28th of November. No objection was raised on either side as to this 
delay, and Madame Poussard attended rehearsals, and such attend- 
ance, though not expressed in the written engagement, was an im- 
plied part of it. Owing to delays on the part of the composer, the 
music of the latter part of the piece was not in the hands of the 
defendants till a few days before that announced for the production 
of the piece, and the latter and final rehearsals did not take place 
till the week on the Saturday of which the the performance was an- 
nounced. Madame Poussard was unfortunately taken ill, and 
though she struggled to attend the rehearsals, she was obliged on 
Monday, November 23d, to leave the rehearsal, go home and go to 
bed, and call in medical attendance. In the course of the next day 
or two an interview took place between the plaintiff and Mr. Leon- 
ard (Madame Poussard's medical attendant) and Mrs. Liston, who 
was the defendant's stage manager, in reference to Madame Pons- 
sard's ability to attend and to undertake her part, and there was a 
conflict of testimony as to what took place. According to the de- 
fendants' version, Mrs. Liston requested to know as soon as possi- 
ble what was the prospect of Madame Poussard's recovery, as it would 
be very difficult on such short notice to obtain a substitute ; and 
that in the result the plaintiff wrote stating that his wife's health 
was such that she could not play on the Saturday night, and that 
Mrs. Liston had better, therefore, engage a young lady to play the 
part; and this, if believed to be accurate, amounted to a rescission 
of the contract. According to the evidence of the plaintiff and the 
doctor, Mrs. Liston told them that Madame Poussard was to take 
care of herself and not come out till quite well, as she, Mrs. Listen, 
had procured, or would procure, a temporary substitute; and 
Madame Poussard could resume her place as soon as she was well 
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This, it waa contended by the plaintiff, amonnted to a waiver by 
the defendants of a breach of the condition precedent if there was 
one. 

The jnry found that the plaintiff did not rescind the contract, 
and that Mrs. Listen, if she did waive the condition precedent (as 
to which they were not agreed), had no anthority from the defend- 
ants so to do. 

These findings, if ihey stand, dispose of those two questions. 
There was no substantial conflict as to what was in fact done by Mrs. 
Listen. Upon learning, on the Wednesday (the 25th of November), 
the possibility that Madame Poussard might be prevented by illness 
from fulfilling hei engagement, she sent to a theatrical agent to 
inquire what artistes of position were disengaged, and learning that 
Miss Lewis had no engagement till the 25th of December, she made a 
provisional arrangement with her, by which Miss Lewis undertook to 
study the part and be ready on Saturday to take the part, in case 
Madame Poussard was not then recovered so far as to be ready to 
perform. If it should turn out that this labor was thrown away. 
Miss Lewis was to have a douceur for her trouble. If Miss Lewis 
was called on to perform, she was to be engaged at £15 a we§k up 
to the 25th of December, if the piece ran so long. Madame Poussard 
continued in bed and ill, and unable to attend either the subsequent 
rehearsals or the first night of the performance on the Saturday, 
and Miss Lewis's engagement became absolute, and she performed 
the part on Saturday, Monday, Tuesday, Wednesday, and up to the 
to the close of her engagement, the 25th of December. The piece 
proved a success, and in fact ran for more than three months. 

On Thursday, the 4th of December, Madame Poussard, having 
recovered, offered to take her place, but was refused, and for this 
refusal the action was brought 

On the 2d of January Madame Poussard left England. 

My Brother Field, at the trial, expressed his opinion that the 
failure of Madame Poussard to be ready to perform, under the 
circumstances, went so much to the root of the consideration as 
to discharge the defendants, and that he should therefore enter 
judgment for the defendants; but he asked the jury five ques- 
tions. 

The first three related to the supposed rescission and waiver. 
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The other qaestions were in writing and were : 4. lyhether the 
non-attendance on the night of the opening was of such 
material consequence to the defendants as to entitle them to re- 
scind the contract ? To which the jury said, " No. " And 5, was 
it of SQch conseqnence as to render it reasonable for the defendants 
to employ another artiste, and whether the engagement of Miss 
Lewis, as made, was reasonable; to which the jnry said, ^^ Yes.'' 
Lastly, he left the qaestion of damages, which the jury assessed at £83. 

On these answers he reserved leave to the plaintiff to move to 
enter jadgment for £83. 

A cross rale was obtained on the ground that the verdict was 
against the evidence and that the damages were excessive. 

We think that, from the nature of the engagement to take a 
leading, and, indeed, the principal female part (for the prima 
donna sang her part in male costume as the Prince de Gonti) in 
a new opera which (as appears from the terms of the engagement) 
it was known might run for a longer or shorter time, and so be a 
profitable or losing concern to the defendants, we can, without the 
aid of the jury, see that it must have been of great importance to 
the defendants that the piece should start well, and conse- 
quently that the failure of the plaintiff's wife to be able to perform 
on the opening and early performances was a very serious detriment 
to them. 

This inability having been occasioned by sickness was not 
any breach of contract by the plaintiff, and no action can lie 
against him for the failure thus occasioned. But the damage 
to the defendants and the consequent failure of consideration is 
just as great as if it had been occasioned by the plaintiff's fault, 
instead of by his wife's misfortune. The analogy is complete 
between this case and that of a charter-party in the ordinary 
terms, where the ship is to proceed in ballast (the act of God, etc., 
excepted) to a port and there load a cargo. If the delay is occa- 
sioned by excepted perils, the shipowner is excused. But if it is so 
great as to go to the root of the matter, it frees the charterer from 
his obligation to furnish a cargo. See per Bramwell, B, delivering 
the judgment of the majority of the Court of Exchequer Ghamber 
in Jackson vs. Union Marine Insurance Go.* 

* Law Rei>. 10 C. P. at p. 141. 
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Aad we thiak that the qaestioa, whether the failare of a 
skilled and capable artiste to perform in a new piece through 
serioas illness is so important as to go to the root of the considera- 
tion, mast to some extent depend on the evidence; and is a mixed 
question of law and fact. Theoretically, the facts should be left to 
and found separately by the jury, it being for the judge or the 
Court to say whether they,, being so found, show a breach of a con- 
dition precedent or not ^ But this course is often (if not generally) 
impracticable ; and if we can see that the proper facts have been 
found, we should act on these without regard to the form of the 
questions. 

Now, in the present case, we must consider what were the 
courses open to the defendants under the circumstances. They 
might, it was said on the argument before us (though not on the 
trial), have postponed the bringing out of the piece till the recovery 
of Madame Poussard, and if her illness had been a temporary 
hoarseness incapacitating her from singing on the Saturday, but 
sure to be removed by the Monday, that might have been a proper 
course to pursue. But the illness here was a serious one, of uncer- 
tain duration, and if the plaintiff had at the trial suggested that 
this was the proper course, it would, no doubt, have been shown 
that it would have been a ruinous course ; and that it would have 
been much better to have abandoned the piece altogether than to 
have postponed it from day to day for an uncertain time, during 
which the theatre would have been a heavy loss. 

The remaining alternatives were to employ a temporary substi- 
tute until such time as the plaintiff's wife should recover ; and if a 
temporary substitute capable of performing the part adequately 
could have been obtained upon such a precarious engagement on 
any reasonable terms, that would have been a right course to pursue; 
but if no substitute capable of performing the part adequately could 
be obtained, except on the terms that she should be permanently 
engaged at higher pay than the plaintiff's wife, in our opinion it 
follows, as a matter of law, that the failure on the plaintiff's part 
went to the root of the matter and discharged the defendants. 

We think, therefore, that the fifth question put to the jury, and 
answered by them in favor of the defendants, does find all the facts 
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necessary to enable us to decide as a matter of law that the 
defendants are discharged. 

The fourth question is, no donbt, foand by the jary for the 
plaintiff ; bat we think in finding it they must have made a mis- 
take in law as to what was a sufficient failure of consideration to set 
the defendants at liberty, which was not a question for them. 

This yiew taken by us renders it unnecessary to decide anything 
on the cross rule for a new trial. 

The motion must be refused with costs. 

Motion refused with costs. 



SECTION II.— CONDITIONS SUBSEQUENT. 

I. — Elliott vs. Blake. 

Ik the Kino's Bench, Michaelmas Term, 1662. 

(1 Lerinz 88.) 

Covenant and declares, That the defendant covenanted to de- 
liver to him 1500 measures of saltpetre before such a day, and that 
he had not done it ; the defendant demands oyer of the deed, 
wherein the covenant was as aforesaid. Provided, That if any 
mischance happen by fire or water to disable him, that he should be 
excused ; and pleads that he was disabled by accident of fire. Issue 
thereupon and verdict for the plaintiff. And it was moved in arrest 
of judgment, that there was a variance between the deed on which 
he declared and that produced in Court ; for the one is absolute 
and the other conditional. But judgment was given for the plain- 
tiff, for he need not declare on more of the deed than the covenant, 
and it is on the defendant's part to show the proviso, which goes 
by way of defeasance of the covenants. 

II. — Cage vs. Acton. 

In the King's Bench, Hilary Term, 1700. 

(1 Lord Raymond 516.) 
The plaintiff brought an action of debt for rent against the de- 
fendant as administratrix to her husband, and he declared upon a 
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demise made to the intestate rendering rent, and for rent arrear 
in the life of the intestate this action was brought, etc. The de- 
fendant pleads, that the intestate in his lifetime, in consideration 
of a marriage to be solemnized between the said intestate and the 
defendant, became bound to the defendant in a bond of £2000 
solvendis to the defendant cum ad inde requisitus esset, npon condi- 
tion, that if the defendant should survive the intestate, if then tho 
intestate should leave to the defendant £1000, or if his heirs, ex- 
ecutors, or administrators should pay to the defendant £1000 
within, etc., after the death of the intestate, that then the bond 
should be void ; and then the defendant avers, that the marriage 
afterwards took effect; she avers also the death of the intestate, and 
that he had not left her £1000, nor had his heirs paid it to her ; 
and then she shows that she herself took out letters of administra- 
tion of the goods, etc. , of the intestate, and that assets to the value 
of £250 came to her hands, which she retains in part of satisfaction 
of the money due by this bond ; and that she hath not assets uUra^ 
etc. The plaintiff demurs. This case was argued several times at the 
bar by Mr. Conyers and Mr. Serjeant fjevinz for the plaintiff, and by 
Mr. Carthew and Mr. Northey for the defendant. And now the judges 
pronounced their opinions in solemn arguments. And two questions 
were made in this case. 2. Admitting that this retainer is well 
pleadable in bar in respect of the nature of the debts, yet whether 
there is here any debt due to the defendant upon this bond, in re- 
gard that there was an extinguishment of it upon the intermarriage, 
or not?* But as to the second point the Court was divided, viz., 
Turton and Oonld, JJ., were of opinion, that this debt was not ex- 
tinguished by the intermarriage, and therefore that the plea was 
good, and judgment ought to be for the defendant. But Holt, C. J., 
held, that this debt was extinguished, and therefore that judgment 
ought to be given for the plaintiff. And Gould, J., argued for the 
defendant in this manner following : 1. He said, he agreed, that 
the wife before the marriage might have released this bond by a re- 
lease of all actions, because she had the right of action in her. 
2. That by the intermarriage all contracts for debts due in 
prcBsenti, or in futurOy or upon contingency, which may become 
due during the coverture, are extinct 1. Because the husband 

* Only 80 much of the case is g^lven as relates to this qaestion. Ed. 
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and wife make bnt one person in law. 2. Because the action 
is saspended. 11 Hen. 7, 46; Co. Litt. 1645; 8 Go. 336a; Djer, 
140; Cro. Gar. 373. 3. That if there was an express agreement 
that they should not be released by the intermarriage, it wonld be 
void, because it wonld be inconsistent with the state of matrimony, the 
husband and wife being but one person in law,and so there is not debtor 
and debtee, and therefore the debt is extinct in such case notwith- 
standing such covenant. 4. He said that he was at the begin- 
ning, when this case was first argued at the bar, of opinion that this 
bond was extinct by the intermarriage. But now after mature con- 
sideration he was of opinion that it might subsist by the rules of 
law; for the law does not love that rights should be destroyed, but 
on the contrary for the supporting of them invents notions and 
fictions, as abeyance, etc. Litt. § 646 ; Co. Litt. 342. Now in this 
case the express agreement of the parties created a right, and such 
a right as is not inconsistent with the rules of marriage, since the 
bond here ought not to have any effect till after the death of the 
husband ; and therefore the law will not work a release, especially 
since there are two rules of law, which would be broken by the 
destruction of this agreement. 1. Modu^ et conventio vincunt 
legem, 2. That the law will not work a wrong. But since a 
suspension of rights in personal duties does not always work an 
extinguishment, as appears by the cases hereafter put, he was of 
opinion that this bond was suspended only during the coverture. 
As 8 Co. 136a; Go. Litt. 2645, the wife executrix of the debtee takes 
the debtor in marriage ; the debt is not released, but the right is 
suspended pro tempore. And so here the law preserves it from 
extinguishment, by interposing, and taking it into its custody, for 
the making of the agreement of the parties effectual. If the obligee 
make the obligor executor, because it is his own act, it is a release 
of the debt; but otherwise if administration was committed. 8 Co. 
136; Needham's case; Cro. Car. 373 ; Dorchester v.*?. Webb. Be- 
sides that, 26 Hen. 8, 7b proves that the law does not absolutely 
work an extinguishment; for it is held there that if there be a 
divorce, the wife shall have her goods again ; and Fitzherbert and 
Norwich put the case of a bond by the husband to the wife before 
the coverture, and said that though it was in suspense during the 
coverture, yet after the divorce the wife might sue him upon it. 
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So here he agreed that this debt was qualified aod remediless daring 
the coverture. And, by him, there is no solid difference between the 
cases of Clark v^. Thompson; Oro. Jac. 571, and Smith vs. Stafford; 
Hob. 216; Hati 17; Noy, 26; Hetl. 12, Litt Rep. 32, of a promise 
made by the husband to the wife before the covertnre, to leave her 
£100 at his death, and this case of a bond ; for as Hobart there 
observes, it is a^promise presently though fntnrely to be performed, 
and has a present lien. And therefore as the promise was held to 
be in suspense, so here the debt is suspended during the coverture, 
for preserving an honest agreement, which otherwise would be de- 
stroyed. For the difference taken in Noy, and there said to be 
agreed by the Court, viz., that it would be otherwise in case of a 
bond, no such^matter is reported in Hobart or Hutton ; and there- 
fore he could not say how far the said point of the bond was under 
their consideration. It is said in Hutton that the law will not work 
a release contrary to the intent of the parties, because the marriage, 
which is the cause, will not destroy that which itself creates, which 
is the same in the case of the bond. And in Litt. Rep. 32, the 
i>ame with Hetl. 12, the promise is said to be suspended by the mar- 
riage, which he said is done here in the case of the bond. And 
Hobart does not seem to make any difference between a promise 
and a bond, and he could not believe that there is any ; and there- 
fore he was of opinion that the plea was good, and that judgment 
ought to be given for the defendant. 

' RTON, J. , argued much to the same purpose. And he agreed 
that if this bond had been given for a precedent debt, it had been 
destroyed by the marriage, which had been a release in law. But a 
release in law will never destroy the provision that was intended for 
the wife by the express agreement of the parties. But such releases 
shall be taken strictly. And Hutt. 17, 18; Plowd. 184; Hutt, 94; 
Hob. 10 ; Moor, 855, were cited by him to prove it. And he said 
that this debt, being in contingency during the coverture, could not 
be released, for the bond and condition make but one deed, and 
upon oyer of the condition it appears that if the wife did not sur- 
vive the husband, nothing would be due to her; and therefore being 
a contingency, and only a bare possibility, could not be released. As 
Hoe's case, 5 Co. 70J, Cro. Jac. 171. A man cannot release to the bail 
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in the King's Bench before judgment against the principal. And there- 
fore if it conld not be released by a release in fact, no more coald H 
be released by a release in law. And a bond cannot be sued nntil 
the condition is broken, which in this case could not be during the 
coverture, and therefore this debt is qualified. Then he cited the 
aforesaid cases cited by Gould, J. , concerning the promises, and also 
2 Sid. 68, the roll of which he had seen, and which is entered Mich. 
1657; Rot. 629, sup. banc. ; Hoblin vs. Lupart, where the case was 
thus: debt was broDght upon a bond by Hoblin, a stranger against 
Lupart, of which the condition was, that Lupart should perform 
covenants in certain marriage articles, in which Lupart covenanted 
with his wife before marriage, to leave to her, etc, if she should 
survive him; and if he should survive her, that he should pay 
to the executors of his wife £400. Lupart pleaded there, 
covenants performed; Hoblin replied, and assigned a breach, 
that he had not paid the £400, etc., and judgment was entered 
for the plaintiff, as appears upon the record. And this case he 
urged as strong in point, together with the arguments and reasons 
therein used in 2 Sid. 58. And as to the objection, that this was 
dehitum in prcBsenii, etc. He answered, that that was rather 
sound than substance. And he cited Litt. Rep. 87, that by a re- 
lease of all demands a bond with condition to perform covenants 
shall not be released before the covenants are broken ; and yet it is 
debitum in prcesenti as much there as in this case. But a release of 
the covenants would discharge the bond. Dyer, 57. And he cited 
the words of Henden in Littleton's Reports, that is not chose in 
action, but the possibility of a chose in action. And he relied upon 
the case of Hancock vs. Field, there cited, as a case in point. (But 
see Gro. Jac. 170; 2 Roll. Abr. 407, that the said case was an 
action of covenant, and not debt upon a bond with condition to per- 
form covenants, as it is there cited. ) And therefore he agreed 
with Gould, J., that judgment ought to be given for the defendant. 

Holt, 0. J. argued e contra for the plaintiff, viz., that the bond 
was extinguished by the intermarriage. And the foundation of his 
opinion was because it is an immediate debt^due from the sealing of 
this bond. Litt. § 512, and the reason which Coke in his comment 
upon Littleton, 292d, gives, why a release of all actions before the 
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day of payment will discharge it, though no action can be main- 
tained npon it until after the day of payment, is, becanse it is a 
choee in action. And then if it is a present debt, the qaestion will 
be, whether the condition will make any alteration. The natare of 
the condition therefore oaght to be considered; and the condition 
here is a sabseqnent condition, and therefore cannot diminish, alter, 
or qualify the debt; but the debt will have the same existence that 
it had before. And in its nature it cannot be a subsequent condi- 
tion, unless there be a precedent debt, to which it was annexed. 
And the difference is put in 5 Go. 70d, Hoe's case, as to the matter 
of the release, between a duty certain with a condition subsequent, 
and a duty uncertain to be reduced to a certainty upon a condition 
precedent; the first is releasable before the day, the second not. 
And to say here that this is not a present debt, is expressly contrary 
to the words of the bond, viz. , that the obligor binds himself in 
£200 to be paid when he should be required. The condition goes 
in defeasance, but does not suspend the debt, for that would make 
the condition repugnant And if the breach of the condition were 
to raise the debt, it ought always to be shown in the declaration, 
which is against constant experience; and yet it ought necessarily 
to have been shown, if it raised the debt, as they always do in a case 
of a condition precedent. And as to the objection, that the defend- 
ant might have oyer of the condition, and then it becomes part of 
the declaration. He answered, that that did not compel the plain- 
tiff to shew a breach of the condition, which nevertheless ought to 
be done, if the breach of the condition was necessary to raise the 
debt But the reason why there is oyer of the condition is, because 
it is part of the same deed; but that does not drive the plaintiff to 
alter his declaration. If the defendant says nothing, nor demurs, the 
Court must give judgment upon the bond, without having any re- 
gard to the condition; but if it appears upon the whole matter that 
the condition is not broken, the Court cannot give judgment for 
the plaintiff. Then since it is an immediate debt by the inter- 
marriage it is discharged. 1. Because the husband cannot be in- 
debted to his wife, for they are but one person in law. 2. The 
husband might pay the money due upon the bond without having 
respect to the condition, and that would discharge the bond. 11 
Hen. 4, 43, which since he cannot do to his wife, such payment 
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being impertinent, as if the right hand should play to the left, for 
this reason it is released. B. The intermarriage is an actual 
payment, becanee the husband is entitled to receive the money. 
And when the person who onght to pay the money is the same with 
the person who onght to receive it, it is in law a payment. Suppose 
a stranger, who was boucd to the wife dum soUiy would pay the 
money, he ought to pay it to the husband ; then if the husband be 
debtor to the wife dum sola^ and would pay, etc., after marriage he 
must pay himself. If a stranger had been bound to the wife in a 
bond with the same condition as here, a release by the husband 
would have discharged the bond. Go. Litt. 264d; Plowd. 184; 
Woodward vs. Darcy. The law books do not make any distinction 
between bonds, in which there is a precedent duty, and others, et 
ubi lex non distinguity nee judices distinguere debent. And there- 
fore he held that the bond was discharged. If this had been a sin- 
gle bill, statute, or recognizance, with a defeasance of the same pur- 
port as the condition of this bond, he said, that without doubt the 
intermarriage would have released them, yet the statute, etc., would 
have been as much qualified by the defeasance as the bond here by 
the condition ; and the agreement of the parties had been the same 
in both. The only difference is, that in the case of the bond the 
defeasance is contained in the same deed, and therefore the ^deed 
being in Court one may have oyer of the condition; in 
the other case the defeasance is in the hands of the 
defendant, being in another deed, and therefore there cannot 
be oyer of it, but yet in both cases the defendant ought to plead the 
condition or defeasance, and therefore in both cases the law is the 
same. 

Objection. If the executor of the obligee marries the obligor, 
the debt is not extinguished. 

Answer. That depends upon different reasons. For, 1. The 
difference of the rights there preserves the debt from extinguish- 
ment. As where a man has a term as executor, and purchases the 
inheritance, the term is not extinguished. Co. Litt. 2646, 3d8d. 
2. If that should be an extinguishment, it would be a wrong 
to creditors, and amount to a devastavit^ which an act in law will 
not do. 8 Co. 136a. And things shall be extinguished between 
the parties, which yet shall remain, and have existence, as to 
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strangers. As if a tenant for life grants a rent charge, and then 
sarrenders to the reversioner; or if a man, who has a rent in fee, 
acknowledges a statute, and then releases to the terretenant, the es- 
tate for life in the one case will continne as to the grantee of the 
rent, and the rent in the other case as to the connsee. Bat if the 
hasband pays debts of the testator with his own money, amounting 
to the sam in which he was boand to the testator, that will amonnt 
to a release of the debt, because it is an honest payment, and 
prevention of a wrong. 

Objection. The intermarriage will not destroy that which itself 
supports. 

Answer. That the bond is not supported by the marriage, but by 
its own efficacy. The bond was made in consideration of an in- 
tended marriage, but it had its full force and effect instantly upon 
the sealing and delivery. 

Objection. That the law will not do wrong. 

Answer. That this was the act of the wife herself, and therefore 
she is not injured. And this is no more than that she did not well 
understand what she was going to do, and there is no third person 
in the case. 

Objection. 26 Hen. 8, 7& That a wife after a divorce shall 
have her goods again, and the bond would revive. 

Answer. He agreed the said case, because the divorce being a 
vinculo matrimonii by reason of some prior impediment, as precon- 
tract, etc., makes them never husband and wife ah initio. But if 
the husband had made a feoffment in fee of the lands of his wife, 
and then the divorce had been, that would have been a discontinu- 
ance as well as if the husband had died, because there the interest 
of a third person would have been concerned; but between the 
parties themselves it will have relation to destroy the husband's title 
to the goods. And it proves no more than the common rule, viz., 
that relation will make a nullity between the parties themselves, but 
not among strangers. 

And as to the objection made by Mr. Justice Turton, J., that there 
is nothing here to be released, because it is but a contingency, and a 
bare possibility. He answered, that that avails nothing, because a 
release of the condition will not release the bond, but they must 
release the bond itself. 
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He agreed also the cases of Smith vs. Stafford and Clark vs. Thomp- 
son, Ante. 517, that the intermarriage would not extinguish such a 
promise, though Hohart is of a contrary opinion. Bnt there is a 
difference between the said cases and this present case, because the 
promise must raise a future duty upon a contingency, so that there 
is nothing due there, nor ever was, and it is a question whether 
there ever will be. In an action upon the promise all the special 
matter must be shown in the declaration, but otherwise in the case 
of a bond. Pleading, though it does not make the law, yet is good 
evidence of the law, because it is made conformable to it. If, there- 
fore, in the one case there is no need to shew a breach, and in the 
other one must shew it, that proves that in the case of the bond the 
duty arises immediately, and is defeasanced by the condition; but 
in the other case it arises upon the performance of the rendition, 
which ought to precede it; and consequently the cases are as 
different as a condition precedent and subsequent 

He said, also, that there is no difference between the case of 
Lupart vs. Hoblin, which is covenant, 2 Sid. 58, and the case of a 
promise. For in covenant one must shew the special matter, and 
assign a breach, as one ought in that of a promise. And a release ol 
all demands will not discharge the covenant before it be broken, as 
it will not discharge the promise before the time of performance, 
but it will discharge a bond before the condition broken. But the 
lien of the bond, if it was upon condition precedent, would be of 
the same nature. If a stranger promised to a woman, that in con- 
sideration that she would marry such a man, he would pay her so 
much if she survive her husband, the husband could not have re- 
leased this promise, because nothing could become due during the 
coverture; bnt when the wife has a duty, which may become due 
during the coverture, the husband may discharge that, according to 
Lampet*s case. 10 Co. 46. 

The reason given in 2 Oro. Jac. 571, Clark vs. Thompson, why 
the marriage of the promisor with the promisee is no discharge of 
the promise, viz., because the husband could not release it, 
ought to be understood of a promise made by a stranger; and 
those words ought to be added, as appears by the reason of it ; but 
in case of such a bond the husband might release it In Yelv. 156, 
Belcher vs. Hudson, it is insinuated, as if the husband might have 
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released snch a promise made by a third person ; bat the book there 
is nonsense, and in the same case, Gro.Jac. 22i, the only question is 
there, whether it be released by a release of all demands, and no 
consideration had of the case apon the point of the marriage. 

!Noy 26, in his report of the case of Smith vs. Stafford, reports that 
it was said by Warbarton, that it woald be otherwise in the case of 
a bond, and that the whole Court agreed it ; and nevertheless they 
resolved otherwise in the case of a promise ; which proves that it 
mnst necessarily be that they grounded themselves npon the differ- 
ence between a bond and a promise, or otherwise their resolution 
will be contradictory. And one must consider the whole case, and 
not disallow the distinction, and agree the resolution ; for that 
would be to agree the conclusion, and deny the premises. 

Objection. The intent and agreement of the parties. 

Answer. That the intent of the parties cannot alter the rules of 
the law, and make an immediate present lien, not to have any 
efficacy. 

Besides that, he said in such a case as here the Chancery will not 
give relief, as appears in Chanc. Cas. 21, Lady Darcy and Chute. 
Much less ought the King's Bench upon equitable considerations to 
give judgment against the rules of law. And therefore for these 
reasons he was of opinion, that judgment ought to be given for the 
plaintiff. But judgment was given for the defendant by the other 
two judges. Afterwards error was brought npon this judgment. 

III. — Assumpsit on a written promise to pay the plaintiff 15, 198.- 
87, with the following condition annexed, viz. : On the condition 
that if a greater quantity of sperm oil should arrive in whaling 
vessels at Nantucket and New Bedford, on or between the first day 
of April and the first day of October of the present year, both in- 
clusive, then arrived at said places in whaling vessels on or within 
the same term of time the last year, then this obligation to be void. 
Dated April 14, 1819. 

The consideration of the promise was a quantity of oil sold by the 
plaintiff to the defendants. On the same day another note, uncon- 
ditional, had been given by the defendants for the value of the oil, 
estimated at sixty cents per gallon ; and the note in suit was given 
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to secure the residae of the price, estimated at eighty-five cents, to 
depend on the contingency mentioned in the said condition. 

At the trial before the Chief Jastice, the case depended upon the 
qaestion whether a certain vessel, called the ^' Lady Adams," with 
a cargo of oil, arrived at Nantacket on the first day of October, 
1819, aboat which fact the evidence was contradictory. The Jadge 
ruled that the harden of proving the arrival within the time was on 
the defendants. 

The opinion of the Chief Jastice was objected to by the defend- 
ants, and the qaestion was saved. If it was wrong on either point, 
a new trial was to be had ; otherwise jadgment was to be rendered 

on the verdict, which was for the plaintiff. • 

(See case of Gray vs. Gardner 17 Mass 188. Same case, L. 785. Sel. 
1083. K. 1244.) 

IV. — The H Insurance Company issued its policy to B on his own 
life in favor of his estate. One claase in the policy was to the 
effect that the policy should become void and of no effect in case 
each annual premium should not be paid on the day it fell due. On 
B's death his executor brought an action against the insurance com- 
pany on the policy. 

The company demurred on the ground that payment of each 
premium as it fell due was a condition precedent to recovery upon 
the policy, and should have been alleged in the complaint. The 
question was whether the clause in reference to payment of the pre- 
miums created a condition precedent or subsequent. 

(See case of N. Y. Life Ins. Co. m Stratham (1876) 93 U. S. 24. Same 
case, K. 1249.) 

SECTION III. — WAIVER OF C0NDITI0K8. 

I. — ToMPsoN VS. Noel. 

In the King's Bench, Michaelmas Term, 1660. 

(I Levlnz 16.) 
Covenant brought, and declares, that the plaintiff covenanted 
to go with a ship to D in Ireland, and there to take in 280 men 
from the defendant, and to carry them to Jamaica; and the defend- 
ant covenanted to have the 280 men there ready, and to pay for the 
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carriage of them £5 a maD, aod says, that the defendant had not 
the 280 men ready, but that he had 180, and those he took and 
carried, and the defendant had not paid for them. The defendant 
pleads that he had the 280 n^en ready, and tendered them to the 
plaintiff, and that he wonld not receive them, bnt says nothing to 
the carrying of 180 men, nor to the non-payment for them, and for 
that it was not a plea to the whole, bat to the carrying only. 
Judgment was given for the plaintiff npon a demurrer. 

II. — Jones and Another, Assignees of Gardiner, a Bank- 

RUPf, vs. Barklet. 

In the King's Bench, June 19, 1781. 

(Douglass 684.) 

This was a special action on the case, for non-performance of an 
agreement. 

The first count of the declaration — after reciting that the plain- 
tiffs, as assignees of Gardiner, were entitled to the equity of redemp- 
tion of £1490 bank stock, which was in mortgage to one Lane for 
securing a sum of money lent by him to the bankrupt, and that the 
defendant was desirous that this equity of redemption should be 
assigned to Lane by the plaintiffs, and that they should execute, to 
Lane, a general release of all claims and demands which they, as 
assignees, had upon him — stated the agreement to have been : ' 'That, 
on Gardiner's having his certificate confirmed by the Lord Chan- 
cellor, and the plaintiffs assigning to Lane, or any person he should 
appoint, so far as in them lay, the equity of redemption of the said 
capital stock mortgaged to the said Lane, and also executing to him 
a general release of all claims and demands, which they, as assignees, 
had on him, the defendant should pay, and promised to pay (four 
months after the certificate should be confirmed by the Chancellor, 
and on the plaintiffs assigning the equity of redemption as afore- 
said, of the same stock, to Lane, or any person he should appoint, 
and executing and delivering such general release) the sum of £611 
to the plaintiffs, for the benefit of the creditors of the bankrupt." 
Then, after stating that, in consideration of the promise and under- 
taking of the plaintiffs to perform all their part of the agreement, the 
defendant promised and undertook to fulfil all his part of it, the plain- 
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tiffs averred, '* That, afterwards, vi/. , on the 19th of July, 1774, the 
bankrapt's certificate was allowed and confirmed by the Chancellor; 
that the plaintiffs, at all times since the making of the agreement, 
had been ready and willing, and at the expiration of foar months 
from the time of the certificate being confirmed by the Chancellory 
viz. , on the 20th of November, 1 774, offered to the defendant to as- 
sign, as far as in them lay, the said equity of redemption, etc. , and to 
execute and deliver to the said Lane a general release, etc. , and did 
then and there tender to the defendant a draft of such assignment 
and release to the said Lane, for his, the said defendant's, appro- 
bation thereof, and did then and there offer to execute and deliver, 
and would then and there have executed and delivered, to the said 
defendant, such assignment and release, but that the said defendant 
then and there absolutely discharged the plaintiffs from executing 
the same, or any assignment or release whatsoever. Yet the defen- 
dant, not regarding, etc. , did not, four months after the said cer- 
tificate had been confirmed by the Chancellor, nor, at any time be- 
fore, nor since, although often requested, pay the said sum of £611, 
or any part thereof, to the plaintiffs." There was another count 
nearly to the same purpose. 

The defendant pleaded: 1. The general issue. 2. To the 
first count, '^That the said plaintiffs did never execute an as- 
signment of the said equity of redemption, to the said Lane, or 
any person he appointed, and a general release to the said Lane, of 
all claims and demands which they, as assignees, had on him, at the 
time of making the agreement, and deliver or tender such assign- 
ment and general release so executed, to the said Lane, or the said 
defendant." 3. A like plea to the second count. 

To these special pleas the defendant demurred, and showed for 
cause, in the demurrer to the plea to the first count, that the de- 
fendant had not, by his plea, traversed or denied, or attempted to 
put in issue, any matter of fact alleged by the plaintiffs, but had 
introduced and attempted to put in issue matters of fact not 
alleged, nor necessary to be alleged, and that the plea was no answer 
to the said first count, but evasive and argumentative; and the same 
the plea to the second count. 

Le Blanc for the plaintiffs. 

Wood for the defendant. 
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Lord Maistsfibld. If ever there was a clear case, I think the 
present is. One needs only state what the agreement, tender, and 
discharge were, as set forth in the declaration. It charges that the 
plaintiffs offered to assign, and to execute and deliver a general re- 
lease, and tendered a draft of an assignment and release, and offered 
to execute and deliver sach assignment, bat the defendant abso- 
lutely discharged them from executing the same, or any assignment 
and release whatsoever. The defendant pleads that the plaintiffs 
did not actually execute an assignment and release; and the ques- 
tion is, whether there was a sufficient performance. Take it on 
the reason of the thing. The party must show he was ready; but 
if the other stops him on the ground of an intention not to perform 
his part, it is not necessary for the first to go farther, and do a nug- 
atory act. Here, the draft was shewn to the defendant for his ap- 
probation of the form, but he would not read it, and, upon a dif- 
ferent ground, namely, that he means not to pay the money, dis- 
charges the plaintiffs from executing it. 

WiLLES and Ashhurst, JJ., of the same opinion. 

Judgment for the plaintiff.* 

III. — B agreed to supply A with straw tillJune 24 th, 1830, to be 
delivered on A's premises', at the rate of three loads in a fortnight. 
A ageeed to pay 17 per load for each load so delivered until June 
24, 1830. 

The straw was regularly sent from the date of the agreement to 
the end of April. At that time A being in arrear for several loads 
of straw B demanded that amount, and A thereupon tendered to B 
160, being the price of all^ the straw delivered except the last load, 
saying that he should always keep one load in hand. The defend- 
ant objected to this, but was obliged to take the sum offered ; and 
he then told A he would send no more straw unless it was paid for 
on delivery; and accordingly no more was sent A sued B for non- 
delivery of the straw — what are their rights on the above facts? 

( See case of Withers vs. Reynolds (1881) 2 B. & A. 882. Same case L. 
740. Sel. 1055, K. 1809.) 

IV. — A entered into a contract with B on November 28th, 1871, 



*The opinloB of Bnller J. , concnrrlng, has been omitted. E<L 
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in the following terms: ^'Boaghtof A 250 tons of pig iron, at 
Ms per ton alongside oar wharf. Mill wall. Half to be delivered in 
two weeks, remainder in four weeks. Payment, net cash fourteen 
days after delivery of each parcel." There was no delivery in the 
terms of the contract of either parcel of the iron. There was an 
extension by matnal consent of the time for the delivery of the iron 
from December, 1871, to May, 1872. The last delivery of the first 
parcel took place, May 12, 1872. A few days after the fall de- 
livery of the first parcel A demanded payment for the 125 tons al- 
ready delivered, which B refused, claiming to set off damages for A's 
breach of contract. Sabseqaently B demanded delivery of the 
remaining 125 tons, and upon A's refusal to comply with that de- 
mand brought an action for breach of contract. 

( See case of Freeth vs. Burr. (1874) L. B. 9 Ck)mmon Pleas 208. Same 
L. 712. Sel 1061 K. 1810.) 

v.— ^By mutual agreement A contracted with B to enter the 
service of B as a courier on June 1, 1852, and to serve in that ca- 
pacity for three months, from the first of June, at a specified 
monthly salary. 

On May 1st B notified A that he should not require his services 
as a courier, and refused to employ him. On June 22d, A brought 
action against B for breach of the above contract. B demurred on 
the ground that the action was prematurely brought. 

( See ease of Hochster t». De La Tour (1858) 2 Ellis & Blackum 678. 
Same case K. 1281. Read Howard vs. Daly 61 N. T., 862. Windmuller 
m Pope 107 N. Y. 674.) 

VI. — Miss E, an actress, entered into a contract with B, a theatri- 
cal manager, whereby it was agreed that B should employ Miss E 
for 100 performances, to be given at his theatre between November 
Ist, 18S4, and April Ist, 1885, and to pay her tl60 for such per- 
formances. The characters to be taken by Miss E were to be se- 
lected by B. Miss E agreed to be ready for rehearsals by October 
Ist, and prior to that date to have made and completed by a Parisian 
dressmaker costumes adapted to the characters to be taken by Miss 
£, not to cost less than $2,500 and to be paid for by her. 

B did not designate the characters to be taken by Miss E and in 
June, 18^4, retired from the theatrical business. He notified 
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Miss E that he should not condnct the theatrical business any longer 
and therefore shoald not require her services. 

Miss E did not order her costumes, but began an action against 
B, in July, 1884, for breach of the above contract B demurred, 
and on the argument of the demurrer contended : First — That the 
action was prematurely brought. Second — That the complaint did 
not allege readiness and willingness to perform on plaintiff's part. 
Third — That the complaint did not allege that plaintiff had pro- 
cured the necessary costumes. 

VII. — Action for breach of promise of marriage. The promise, 
as proved, was to marry the plaintiff on the death of the defend- 
ant's father. The father still living, the defendant announced his 
intention of not fulfilling his promise on his father's death, and 
broke off his engagement, whereupon the plaintiff, without waiting 
for his father's death, at once brought the present action. The 
plaintiff having obtained a verdict, a rule nisi was applied for in ar- 
rest of judgment, on the ground that a breach of the contract would 
only arise on the father's death, till which event, no claim for per- 
formance could be made, and, consequently, till its occurence, no 
action for breach of the contract could be maintained. Should the 
rule be made absolute? 

(See case of Frost vs. Knight L. R. 7 Exchequer 111. Same case Sel. 
1067. K. 1287.) 
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Chapter V. — Illegal Contracts. 
** Ex turpi causa J non oritur actio." 

" If a promise is supported by an illegal consideration sach promise is 
void." 

Belding V8. Pitkin, 2 Cains 147. 
Hunt VB, Knickerbacker, 5 Johns 827. 

'* If the promise be divisible and apportionable to tha several parts of the 
consideration respectively, so mach as is attributable exclusively to a valid 
consideration may be supported." 

Leake on Contracts, p. 780. 

• 

*' When an agreement contains several promises or a promise to do sev- 
eral matters and some of the matters only are illegal, the promises which 
can be separated, or the promise so far as it can be separated, from the 
illegality, may be valid." — Idem, 

Read XJ. S. vs, Hodson, 10 Wall. 895. 

Oregon Steam Nav. Co. vs. Winsor, 20 Wall. 64. 
Leavitt vs. Palmer, 3 N. Y. 19, at p. 87. 



I. — A hires B to act as decoy to his gambling den, and promises 
to pay him 1100 per month. B performs his duties as such decoy. 
At the end of the month A refases to pay the IIOO. 

Has B a cause of action for non-payment? 

• 

XI — {^a) C engaged in counterfeiting, employs B to do domestic 
work at his home during the day, and to help him in his counter- 
feiting work evenings. He promises to pay B $20 per month for 
the day work and 110 extra per month for the evening work. B 
does all the required work day and evening, but at the end of the 
month C refuses to pay him. 

B brings an action for 130. His complaint sets forth the above 
facts, alleging breach of contract for non-payment of 120, and further 
breach for non-payment of 110. 

{h) Suppose the promise was to pay $30 per month as a lump 
sum. Should he recover in either (a) or (J)? 
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III. — A agreed to supply B with a new broagbam on bire, till tbe 
pnrcbase money sboald be paid on instalments in a period wbicb 
was not to exceed twelve montbs; B to bave tbe option of pnrcbase 
as aforesaid and to pay 1250 down ; and in case tbe brongbam shonld 
be retnmed before a second instalment was paid, a forfeiture of $75 
was to be paid, and also any damage except fair wear. B retamed 
the broagbam before a second instalment was paid, in a damaged 
condition. 

A brought an action against B for the $75 and tbe damage to tbe 
brougham which he set at $150. 

B put in an answer alleging that at the time of making the sup- 
posed contract she, B, was a prostitute, and that the same was made 
for the supply of a brougham to be used by her as such prostitute, 
and to assist her in carrying on her immoral vocation, as part of her 
display, to attract men, and that all these facts were well known to 
A at tbe time of entering into the supposed contract. 

A demurred, and the case comes up on argument of the demurrer. 

( See case of Pearce vs. Brooks (1866), L. R. 1 Exchequer 218. Same case, 
Sel. 858. Read Pollock on Contract. 2d Amer. Ed., p. 828, note I, 22 Al- 
bany Law Journal, 405.) 

IV. — Action for the price of a quantity of tea. The plaintiff re- 
siding at Dunkirk, Scotland, had sold the tea to the defendant, 
knowing that tbe latter intended to smuggle it into England, but 
had himself no concern in the smuggling. Should he recover? 

(See case of Holman va, Johnson, Cowper 841.) 

V. — Mutual agreement by which A promised B never to marry, 
and B promised to pay him $1000. On suit against B for $1000, 
he defended on the ground that the contract was void as against 
public policy. 

VL — A was engaged in the grocery business, and sold out his 
store, good will and fixtures to B, and as part of the transaction 
promised not to carry on the grocery business again during his life. 
A moved to another city and opened a grocery store. B brought an 
action against him for breach of his contract, and prayed for an in- 
junction restraining A from going into the grocery business. 



806 ILLEGAL CONTRACTS [Chap. V. 

YII. — D was a druggist and sold out his business to E, promis- 
ing as part consideration for the sale not to open a drug shop within 
half a mile of where his old store was located. As soon as the sale 
was completed he opened a new store directly opposite to his old 
ona E brought an action to enjoin him from continuing his 
business within the half-mile limit 

VIII. — B was engaged in the manufacture of friction matches in 
the State of New York, and sale of the same throughout the United 
States. He sold his manufacturing stock, trade, trade marks and 
good will to the S Company, a corporation. The bill of sale 
executed by B to the S Company contained the following covenant: 
^^That he shall and will not, at any time or times within ninety- 
nine years, directly or indirectly engage in the manufacture or sale 
of friction matches (excepting in the capacity of agent or employee 
of said S Company), within any of the several States of the United 
States of America, or in the territories thereof or within the District 
of Columbia, excepting and reserving however the right to man- 
ufacture and sell friction matches in the State of Nevada and in the 
Territory of Montana." 

The S Company at and prior to the time when the above coven- 
ant was made, was engaged in the manufacture and sale of friction 
matches throughout the United States. 

Three years after executing the above bill of sale B again went 
into the business of manufacturing and selling friction matches 
throughout the United States. 

This action is brought by the S Company to restrain B from such 

manufacture and sale. 

(See case of Diamond Match Co. vs. Roeber, 106 N. T. 478. Bead case of 
Tode V8. Gross, 127 N. T. 480.) 



Sec I.] DISCHARGE OF CONTRACT 807 



OhAFTSB Y1. — DlBGHABGB OF OOKTBACT. 
8BCTI0K L — BY AGBBEMENT. 

I. — ^Action by A against B for breach of promiBe to marry. The 
complaint set forth the facts alleging mntaal promises to marry. 

B*s answer admitted the facts alleged in the complaint but set np 
as a defense, that after the making of the said promises of marriage 
and before any breach thereof A wholly absolved, exonerated and 
discharged B from his promise and the performance of the same. 

To this answer A demurred on the ground that it did not state 
a good defense, in that a contract founded on mutual promises can 
only be rescinded before breach by mutual consent, and that a mere 
discharge by one party without the act of the other is incomplete. 

(See case of King vt. OiUett (1840) 7 M. & W. G& Same case. Sel. 1008, 
K. 1470). 

II. — A and B entered into a contract. Before the time for per* 

f ormance A agreed to give B a release therefor, f er which B paid a 

certain sum and gave his note for the balance. On being asked for 

the release, A refused to give it, and offered to refund the money^ 

which B agreed to receive. B refused to perform his part of the 

contract and on suit by A set up in defense the agreement to 

give a release, alleging the above facts. A demurred to this 

answer. 

(See case of De Peyster vs. Pnlver, 8 Barb. 284). 

III. — A was a carpenter and B a plumber. They mutually agreed 
to do work upon each other's houses, A to do specified carpentering 
work for B and B to do specified plumbing work for A. The car- 
pentering work was completed by A, but B begged to be relieved 
from doing the plumber's work for A on the ground of extreme 
poverty. A told him he would waive performance of the plumbing 
work. Soon after this A changed his mind and requested B to per- 
form, which he refused to do. A brought an action claiming a 
breach of the contract by B. B set up in defense A's waiver. A 
demurred to this answer. 
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lY. — ^H entered the employment of M ander an agreement to 
Berwe him for one year as private secretary at a salary of $1,200, 
payable quarterly at the end of each quarter. At the termination 
of three months in the second quarter the contract was rescinded by 
mutual agreement, nothing being said about the unpaid salary for 
the three months of service. Afterwards M refused to pay the 
three months' salary and H brought suit against him therefor. M 
set up the rescission in his answer. 
(See Leake Digest of Contract, p. 72. KcCreery v$. Day, 110 N. T., 1. 

y. — A, by contract in writing, duly subscribed, agreed to reim- 
burse B for any sum of money which should borrow from him 
and not repay within six months. Thereafter in conversation they 
mutually agreed upon a modification of the above contract, to the 
effect that A should only be responsible for one-half of any amounts 
which should borrow, but this responsibility should arise if such 
amounts were not repaid by G within three months after they should 
be borrowed. G borrowed large sums from B and failed to repay 
them. Three months after the indebtedness arose A paid one- half 
the amount, sending his check without comment B acknowledged 
its receipt, but said nothing further. At the end of ^ix months B 
demanded the remaining half of G's indebtedness from A and upon 
his refusal to pay brought suit therefor. 

A alleged the above modification in defense and B replied setting 
up the Statute of Frauds. A demurred. Judgment for A or B ? 

(A sealed instrument may be varied by a subsequent parol agreement. 
Dearbon v«. Cross, 7 Cow. 48, Canal Co. t». Ray, 101 U. S., 523. But see 
Smith t». Kerr, 108 N. Y., 81.) 

(But the Statute of Frauds must be complied in the case of the modifica- 
tions of a contract within its provisions. Hill va, Blake, 97 N. Y., 216.) 

VI. — The X company entered into a contract with A, B & G, by 
the terms of which, the X company agreed to supply to a hotel com- 
pany which A, B & G were about to incorporate and organize, cer- 
tain boilers for which the X company was to be paid 11,800. The 
hotel company was incorporated and the boilers supplied to it. The 
X company made out its bill against the hotel company in its cor- 
porate name, and had numerous interviews with its manager in ref- 
erence to payment, demanding that the hotel company should pay 
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the bill. The hotel company failed and was pat into the hands of 
a receiver. The X company then presented its claim to the receiyer. 
Failing to get payment the X company began suit against A, B & 
on the contract A, B & G answered, setting np all the above 
facts, and claiming that they were thereby relieved from the con- 
tract. Demurrer to answer. 



SECTION II. — BY ALTERATION. 

Read Ames Bills and Notes nnder ^* Eztlnffalshment In Index." Colsen vt. Arnot tft 
N. T. 2Sa, Martin vs. Ins. Co. 101 N. Y. 498. 

I. — A made and delivered his promissory note for $1,000, payable 
to the order of B six months after date. Dated March 5th, 1879. 
B changed the date to February 20th, 1879. 

B did not attempt to collect the note nntil six months after 
March 5th, the original date. On October 1st B began an action 
on the note against A, and A defended on the ground that the note 
had been altered in date. 

II. — A and B entered into a charter party by the terms of which 
B's ship, '* Clara Bell," was chartered by A. The charter party 
referred to the ship throaghont as *' The Olara. " The charter party 
was execated in duplicate, and B changed his copy throughout after 
execution by the addition of the word ''Bell," whenever the name 
of the ship appeared, and added the word •' said" before the name 
in each instance after the first. 

A failed to carry out the terms of the charter party and he was 
sued by B. At the trial B produced his copy of the charter party, 
and upon its appearing that it had been altered as above described 
the judge directed a verdict for the defendant. The case comes np 
on appeal from the judgment entered thereon. 



SECTION III. — IMPOSSIBILITY OF PERFORMANCE. 

(Read Hare on Ck>ntract8, Chapter 20.) 
**Lex non cogit ad imposaibUia,*' 

An agreement, which from its nature, is obviously impossible of per- 
formance, is void. The question seems to be one of intent, and the law 
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will prarame tiiat parties did not intend to oontnust tor the perf ormanoe 
of that wbfeb each moat have known to be imponiUe of performanoe. 
—See Pollock on Contract. WaldiT Edition, Chap. VII. 

If the agreement be poeaible of performanoe it will be enforced, althongfa 
it may not be possible for the promisor to perform. — Beebe «v Johnson* 

19 Wend., 90D. 

• 

An agreement possible of performance when made, wiQ be enforced 
although some natnral caose may subsequently render perf ormance im- 
possible, unless such contingency is proyided a^dnst, directly or by impli- 
cation, in the contract itself.— Harmony t». Bingham, 12 N. T., 99; Ward 
v$, Hudson Bld'g Co., 5 N. T. Sup. 819; Tompkins vn. Dudley, 35 N. Y. 
272; Booth v$, Spuyten Dnyyil Rolling Co., 60 N. T. 487; The Harriman 
t». Emerick, 9 Wall 161 ; Jones v$. U. a, 96 U. S. 24 

When a contract is rendered by law in whole or in part Impossible of 
performance, it is to that extent discharged. —People rs. Ins. Co., 91 N. Y. 
174; Jones v$. Judd, 4 N. Y. 411. 

Contracts for personaT service, depending for possibility of performanoe 
upon the life or health of the party to perform, are subject to the implied 
condition of the continuing life and health of such party.— People t». Ins. 
Co., 91 N. Y. 174; Spalding vs. Bosa. 71 N. Y. 40. 

Contracts dependent upon the existence of a specific thing for the possi- 
bility of performance are subject to the implied condition of the continued 
existence of such thing.— Dexter vs Norton, 47 N. Y. 62; Ellis vb. Ins. Co., 
108 U. S. 842. 

*' There can be no question that a party may by an absolute contract 
bind himself or itself to perform things which subsequently become im- 
possible, or pay damages for the non-performance, and such construction 
is to be put upon an unqualified undertaking, where the event which 
causes the impossibility might have been anticipated and guarded against 
in the contract, or where the impossibility arises from the act or default of 
the promisor. But where the event is of such a character that it can not 
reasonably be supposed to have been in the contemplation of the contract- 
ing parties when the contract was made, they will not be held bound by 
general words, which, though large enough to include, were not used with 
reference to the possibility of the particular contiogency which afterwards 
happens."— Jackson, J., in Chicago M. & St. P. R. Co. t». Hoyt, 149 17. S. 1. 

*' But when the event is of such a character that it cannot reasonably be 
supposed to have been in the contemplation of the contracting parties 
when the contract was made, they will not be held bound by general 
words which, though large enough to include, were not used with refer- 
ence to the possibility of the particular contingency which afterwards 
happens. It is on this principle that the Act of God is in some cases said 
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to excuse the breach of a contract This is in fact an inaccurate expressionp 
because, where it is an answer to a complaint of an alleged breach of con- 
tract that the thing done or left undone was so by the act of God, what is 
meant is that it was not within the contract; for, as is observed by 
liaule, J., in Canbam vs. Barry (15 C. B., at p. 619) a man might by apt 
words bind himself by words that it shall rain to-morrow or that he will 
pay damage& Tbis is the explanation of the case put by Lord Coke in 
Shelley's Case (1 Rep. at p. 98, a) : *If a lessee coyenants to leave a wood 
in as good a plight as the wood was at the time of the lease, and 
afterwards the trees are blown down by tempest, he is discharged of his 
covenants,' because it was thought that the covenant was intended to 
relate only to the tenant's own acts and not to an event beyond his control, 
producing effects not in his power to remedy (See Sbep. Touch 178) "— 
Hannon, J., in Bailey vs. De Crespigny, L. R 4 Q. B. 180, at p. 185. 



I. — A promises to climb up the outside of Trinity steeple and 
stand on the top, and B promises to pay him $500 for doing so. 
Each promise is in consideration of the other. 

B hires windows and lets them to people desiring to see the 
climbiog. A fails to climb and causes B a loss of $5,000. B sues 
A. The defense by B is that it was physically impossible for him 
to climb the steeple. 

II. — Agreement upon mutual promises, whereby A promises to 
stand on top of the Astor House, and jump to the top of St. PauVs 
steeple and B promises to pay $500 therefor. A fails to jump and 
B brings suit for breach of contract. Defense: First — That the pro- 
prietor of Astor House would not permit A to go on the roof, thus 
making it impossible for him to jump. Second — That it was not 
physically possible to make the jump. 

Ill — B entered into a contract with H whereby he cove- 
nanted to transport from New York to Independence, in Missouri, 
and safely deliver within twenty-six days from the first day of April 
then next any and all goods which H might send by B's transporta- 
tion line on or before said April 1st at certain named prices. 

H delivered valuable goods to B under the above covenant before 
April 1st. B expected to transport these goods by way of a canal 
in Pennsylvania. In consequence of an unusual freshet this canal 
was not navigable, and the goods were detained at Columbia, Pa. , a 
period of eighteen days, and were not delivered to H until about 
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four weeks after the contract had expired. H brought this action 
against B to recover damages for breach of the above covenant and 
B set np in his answer the fact of the freshet, and plead impos- 
sibility of performance. 

(See case of Harmony vs. Bingham, 13 N. T. 99.) 

IV — Mntnal promises whereby A agreed to load B's ship with 
gnano at a certain island in the Paci6c Ocean. B sent his ship to 
the island, bat A did not furnish the carga On action brought by 
B the defense interposed by A was that there was not sufficient 
guano on the island to make a cargo. Demurrer to answer. 

(See case of Hills vs, Sughrae 15 M. & W. 353.) 

V. — A agreed in consideration of 2«. 6^. to him in hand paid by 
B, and of £4 lis, 6d. to be paid upon A's performing the agree- 
ment, to deliver to B two grains of rye com on Monday, the 29th 
of March next, four grains on Monday next after the Monday last 
mentioned, eight grains the Monday following, and so on doubling 
every week for one year. 

Defense that the contract was in its nature impossible of perform- 
ance, because there was not sufficient rye in the world to equal the 
amount agreed to be delivered. 

(See case of Thonborrowtv. Whiteaore, 3 Ld. Raymond, 1164.) 

VI. — agreed by written contract, to supply the materials, 
build and furnish for D a schoolhouse, according to certain plans 
and specifications, for the sum of 1678, and to complete the same 
by October 1st then next. 

On October 1st the building was substantially finished, but not 
entirely completed according to the specifications, there remaining 
a small amount of painting to be done and the hanging of the win- 
dow blinds. On October 5th, the schoolhouse had not been 
formally accepted nor the key delivered. On that night the school- 
house burned down. D sued 0, setting forth the above facts, to 
recover back the amounts paid to G as the building progressed and 
claiming damages for the non-completion of the building. de- 
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fended on the groand that the barning of the bnilding rendered 
performance impossible. 

(See case of Tompkins vb. Dudley, (1862), d5 N. Y. 272, and read case of 
School Trnstees v; Bennett 27 N. J. 618.) 

VII. — Action on a covenant contained in a lease of certain prem- 
ises granted by the defendant to the plaintiff in 1840, for a term of 
89 years, whereby the defendant covenanted that *' neither he nor 
his assigns shonld or would, during the term, permit to be built 
any messuage, etc., on a paddock fronting the demised premises." 
The breaches alleged are: 1. That the defendant during the term 
permitted a railway station to be built on the paddock. 2. That 
the defendant assigned the paddock to the London and Brighton 
Sailway Company, who erected the railway station on the paddock^ 

To this declaration the defendant pleaded that, after the making 
of the deed, the railway company required to take the paddock 
under powers given them by Act of Parliament, 1862, for purposes 
for which they were by the act empowered to take the same; that 
the paddock was land which the company were empowered to take 
compulsorily for the purposes of the undertaking authorized by the 
act; and that the company, under the powers so conferred, did 
compulsorily purchase and take the paddock ; and that the assign- 
ment by defendant to the company was the assignment in comple- 
tion of such compulsory purchase; that the company afterward 
built on the paddock the erections complained of which were erec- 
tions reasonably required for the purposes of the undertaking 
authorized by the act, and that, except as aforesaid, the defendant 
did not permit the said erections to be built. The plaintiff de- 
murred to this plea; and also replied that the erections, though 
reasonable, were not necessary or compulsory for the company to 
build. To this replication there was a demurrer. 

(See case of Bailey vb. De Cuspigny, L, R., 4 Q. B. 180). 
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SECTION IV. — BY BBBAOH- 

I. — A and B entered into a written execatory contract of sale where- 
by A agreed to deliver to B thirty days after the date of the agree- 
ment, 100 shares of common stock of the P. Bailway Company, and 
B agreed to pay the price therein named. A did not own the stock 
at the date, of contract bnt intended to bny in the same for delivery. 
Before the time.for performance several persens had bought np all 
the common stock of the P. Bailway Company, thereby creating a 
^'corner*' in the stock. The price rose to a high point and no 
more of the stock coald be obtained. On the day of delivery A 
tendered to B 100 shares of the preferred stock of the P. Railway 
Company, which Brefased, demanding common stock and tendering 
the agreed price therefor. The preferred stock was more valuable 
than the common and generally sold for a higher price. 

B broDght sait against A for breach of contract in not delivering 
the 100 shares of common stock. A set np the above facts in de- 
fense and claimed a tender of performance thereby. B demurred 
to the answer. 

II. — By the terms of a contract between A and B it was agreed 
that B should deliver certain goods to A on June 30th then next 
It chanced that said June 30th fell on Sunday. B tendered the 
goods on Monday July 1st, and A refused to receive them. There- 
after A brought an action against B for breach of the above contract 
and A set up the defense of performance. 

(See Case of Salter vs. Burt 20 Wend, 205.) 

III. — H agreed to deliver to E ten barrels of flour at 18 per bar- 
rel. At the proper time and place H tendered twelve barrels of 
flour, which E refused to receive. H brought suit against K for 
breach of the contract. 

(See Case of Brown vs. Norton. 60 Hun. 248.) 

IV. — A made and delivered to B his bond for 120,000 payable in five 
years, and secured by mortgage upon real estate. By terms of the 
bond and mortgage if A failed to pay interest within thirty days 
after the same fell due, B was entitled at his option to declare the 



Sec. v. J DISCHARGE OF CONTRACT 81S 

total amount dne. Ten days after tbe first installment of interest 
fell due, A tendered to B his certified check drawn to the order 
of B, for the full amount of the interest duo. B refused to receiye 
this check, and upon the expiration of the thirty days after the 
interest fell due, began an action of foreclosure, setting forth in his 
complaint that he elected to consider the principal sum as due. A 
put in an answer setting forth the above facts to show a tender of the 
interest due, thirty days after it fell due. At the trial A tendered 
in open court in gold coin the interest due which B declined to re- 
ceive. A verdict was given for the plaintiff and judgment of fore- 
closure and sale entered thereon. The case now comes up on appeal. 

V. — Brown was under contract to deliver 1,000 tons of pig 
iron to Ives on April 13th. Ives relying upon this contract for his 
supply of iron, made various other contracts to supply other people 
with his manufactured articles. By April 13th, iron had risen in 
price and Biown refused to deliver. Ives was obliged to purchase 
at once in the general market, and pay a very much higher price. 
On April 20th the price fell and Brown at once tendered the iron, 
which Ives refused to receive. Ives broaght suit and Brown put in 
a plea of tender of the iron. 



SECTION V. — ACCOBD AKD SATISFACTION. 

Read Lake Digest of Contract, p. 876; Lang(leU*8 Sanmiary of Contract, 187. 
Moorhouse vt. 2d Nan Bk., 96 N. T., 604; FaUer vs. Kemp, 188 N. Y., 281; Noble vs. 
Kelly, 40 N. Y., 415, at. p. 42l. 

I. — A broke a certain contract which he had made with B. There- 
after he made an arrangement with B to pay him $1,000 in satisfac- 
tion of the breach. Subsequent to this arrangement, but prior to 
payment of any part of the $1,000, B brought an action for the 
original breach of contract, claiming $5,000 damages. Plea by A of 
accord and satisfaction. 

II. — Baldwin haying failed to deliver a horse in accordance with 
the terms of a contract with Dean, they held some conversation upon 
the subject, and Dean agreed to accept from Baldwin, in satisfaction 
of the claim, a new edition of Webster's Dictionary, which Baldwin 
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daly delivered to him. Thereafter Dean brought suit for breach of 
the contract to deliver a horse and Baldwin pat in a plea of accord 
and satisfaction. 

III. — H failed to pay C 11,000 on May Ist in accordance with the 
terms of a contract. Thereafter H acquiesced in a proposition to 
receive 110 in satisfaction of the claim, which then paid. On suit 
by H for the $1,000, G pat in a plea setting ap the above facts as 
a bar. 

IV. — A having a claim against B, made an ezecatory arrangement 
for the adjustment of her claim by which she was to receive B*s 
notes for one-third of the amount and the bond of C, for the re- 
mainder, and on the notes and bond being executed and delivered to 
her she agreed to release B. The notes and bond were executed 
and tendered, but A refused to accept them. 

(See case of Day vs. Roth, 18 N. T. , 448 at 456, and see alsb Russell vs, 
Lytte. 6 Wend.. 890.) 

V. — Black failed to perform his part of a contract whereby he 
was under obligation to supply Pavey with certain electric machines. 
After breach of said contract Black proposed to pay 11,000 in satis- 
faction of the breach. This proposition was accepted by Pavey. 
Black then promised to pay 11,000 in satisfaction and Pavey prom- 
ised to receive the same — ^subsequently, but prior to payment of the 
$1,000 Pavey brought an action for the breach of contract. Black 
put in a plea of accord and satisfaction. 
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Ghapt£b VII. — Damagbs fob Brbagh of Gontbagt. 

*' The broad general rule In such cases is, that the party injured is en- 
titled to recover all his damages, including gains prevented as well as 
losses sustained ; and this rule is subject to but two conditions. The dam- 
ages must be such as may fairly be supposed to have entered into the 
contemplation of the parties when they made the contract: that is such as 
might naturally be expected to follow its violation; and they must be 
certain, both in their nature and in respect to the cause from which they 
proceed. 

" The familiar rules on the subject are all subordinate to these. For 
instance: that the damages must flow directly and naturally from the 
breach of contrtu^t, is a mere mode of expressing the first; and that they 
must be not the remote but proximate consequence of such breach, and 
must not be speculative or contingent, are different modifications of the 
last" Griffin vs. Colver, 16 N. Y.. 489. 

I. — A was under contract to deliver toB, on December Ist, 1,000 
bushels of white potatoes, at 80 cents a bushel, but failed to do so. 
On December 1st white potatoes sold at 90 cents a bushel and con- 
tinued to increase in price up to December 15th, at which time they 
sold at 11.25 per bushel in the open market. After that date the 
price fell off until January 2d, when they were only worth 75 cents 
per bushel. On January 2d B sued A for breach of the contract. 
The above facts were proved, and the question arose as to what 
damages B was entitled. 

II. — H owned a steam mill, in which the engine shaft broke. He 
ordered a new shaft from an engineer in a neighboring city, and 
contracted with B, a carrier, to call for the broken shaft and deliver 
the same to the engineer as a model. On making the contract, B 
was informed that the mill was stopped and that the shaft must be 
sent immediately. B called for the broken shaft, but unreasonably 
delayed its delivery to the engineer, and in consequence thereof the 
completion and delivery of the new shaft was put back a considerable 
time, causing the mill to lie idle during such additional period. 

A sued B for breach of his contract in not delivering the broken 
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shaft promptly, and claimed special damages for the loss of profits 
while the mill was kept idle. 

( See case of Sladley vs Bazendale 9 Exch. 865. Same case Sel. 1128, K. 
1407). 

III. — A was engaged in the business of bnilding eleyators, and 
contracted with B to place foar elevators in the latter's new office 
building, then, in process of erection, and to have them finished 
and in running order in said building by May 1st, then next. The 
building was ready for occupation on May 1st, but the elevators were 
not ready in place until June Ist. In an action by A for the con- 
tract price of the elevators, B counterclaimed, setting up damages 
for breach of contract in non delivery. B offered evidence to show 
that his building had been greatly damaged, by not having the ele- 
vators running during the renting season, and that the tendency 
had been to keep tenants away. The Court rejected this testimony, 
but offered to allow B to prove that he had lost any specific tenant 
on account of lack of elevators. B excepted to this ruling and after 
judgment. in A's favor for the full contract price, duly appealed. 

IV. — Jones expected to engage in an extensive wheat speculation 
in May, and on April 15th, leased an office on the eighth fioor of 
the building described in the last case. B covenanted that the 
building should be ready for occupation by May 1st, with four ele- 
vators regularly running. Jones moved in on May 1st, but the 
failure to run elevators interfered with his business to such an ex- 
tent that he was unable to carry through his wheat speculation. 

Jones broaght an action against B, claiming damages for the 
loss of profits which he had expected to make from his speculation. 

V. — Action for non-delivery of 1,000 tons of scrap iron. A, the 
plaintiff, was a manufacturer of nails, and required the scrap iron 
for this purpose. Scrap iron in sufficient quantities could not be 
obtained without contracting in advance for the supply. The con- 
tract price was $16 per ton. At the time for delivery the market 
price of scrap iron was $22 per ton, and plaintiff bought 400 tons 
at this rate, but coald not obtain more. In order to get a sufficient 
supply of iron, A was obliged to use 500 tons of iron rails. The 
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market price of iron rails was 125 per ton, and it cost 13 per ton 
more to manufacture the nails from them. 

What amount of damage was A entitled to recover on the above 
facts? 

VI. — B was a concert manager, and proposed to give a concert in 
Boston, Mass. With this end in view he secured the services of a 
noted prima donna, Miss N, under a contract, by the terms of which 
B agreed to furnish a new piano for the accompaniment, to be made 
by E, a noted manufacturer, under instructions from Miss N; and 
it was specially stipulated that Miss N should not be called upon to 
sing unless such piano was supplied. B and Miss N called upon E, 
explained to him fully what was required informing him of the 
terms of the contract with Miss N and that the piano was required 
for a concert to be given on October 16th, and that the concert 
could not be given unless the piano was ready. E agreed to deliver 
the specified piano on October 16th, at the Music Hall, in Boston, 
and thereupon B engaged the hall, advertised the concert, sold every 
seat in advance, and paid Miss N in advance as required by his con- 
tract E failed to deliver the piano. Miss N refused to sing, and 
B was obliged to give up the concert and refund ^the money for the 
seats. 

On an action against E for breach of contract for non-delivery, 
B claimed damages for all his expenses in reference to the concert 
and also for his loss of profits on the tickets sold, and on certain 
tickets he expected to sell, claiming that he should certainly have 
filled all the standing room, which would have made three hundred 
tickets. 

E answered, setting up as a defense that his factory burned down 
on October 13th, destroying th& piano in question, making it im- 
possible for him to deliver. On the trial the above facts were 
proved, and the Court directed a verdict for the plaintiff in the full 
amount claimed. E duly excepted, and the case now comes up on 

appeal. 

(See case of Booth vs. Mill Co. 60 N. Y. 487.) 

YII. — P brought an action against D to recover damages for a 
breach of the following agreement, to- wit: 

^' That if P shall succeed in selling fifty of D's sewing-machines 
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to one firm or party in the Republic of Mexico daring the next trip 
of bis agei\t to tbat coantrj, tben about to be made, he, P, for 
every fifty machines so sold shall have the sole agency for the sale of 
D's machines in that locality, and D shall f arnish to P machines at 
the lowest net gold prices. *' P at once entered upon the perform- 
ance of the agreement, purchased a sample machine of D, caused 
his agent to be instructed in its mechanism and management, and 
then sent him to Mexico. After reaching there he sold fifty ma- 
chines to one M, of S, on his promise to M that he should be the 
general agent of D for that locality. The order for fifty machines 
was sent to D, filled by him, the machines forwarded to Mexico and 
paid for. Shortly thereafter P's agent made another sale of fifty 
machines for another locality in Mexico, and an order for those 
machines was sent to D, which he absolutely refused to fill. He then 
refused to fill any further orders from P or his agents, and repudi- 
ated his agreement. Upon the trial P made various offers of evi- 
dence to show the value of his contract with D, the most of which 
were excluded. In his charge to the jury the judge held as matter 
of law that P could recover damages only for the refusal of D to fill 
the orders actually given; and P*s profits having been shown to be 
$4 on a machine, his recovery was thus limited to 1200. P ex- 
cepted to the rule of damages thas laid down, and the sole question 
for determination is what, upon the above facts, was the proper 
rule of damages? Was P confined to the damages suffered by him 
in consequence of the refusal of D to fill the order for fifty machines, 
or was he entitled also to recover the damages which he sustained 
by a total breach of the agreement on the part of D? The judge 
limited the damages, as stated in his charge, because any further 
allowance of damages for the breach of the agreement would, as 
he claimed, be merely speculative and imaginary. The case now 
comes up on appeal. 

(See case of Wakeman w. W. Mfg. Co. 101 N. Y. 205.) 

VIII — Miss C brought an action for breach of promise of mar- 
raige against H. In his answer H set up in justification the un- 
chastity of Miss G. 

On the trial, counsel for Miss G put in evidence under objection, 
facts showing the wealth of H and Miss G's reasonable expectations 
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of worldly adyantage from a permanent home and good establish- 
ment; injary to her affections and her mortification and distress 
of mind resaltitig from H's refusal to marry ; the length of time of 
her engagement and her wounded and insulted feelings arising from 
H's desertion. She farther proved the outlay in preparing her 
trousseau, and then proceeded to prove that H had maliciously 
alleged unchasity in his answer, knowing the allegation to be false. 
The judge instructed the jury that they might consider all these 
facts in estimating Miss G's damages, to all of which exception was 
duly taken by counsel for H. The jury brought in a verdict of 
140,000 and an appeal was duly taken from the judgment entered 
therein. 



IX. — A and B contracted for the construction of a bridge by A, 
the bridge to be completed on July Ist, and a penalty of 1100 per 
day to be paid by A for every day after July Ist that the bridge re- 
mained unfinished. The bridge was not finished until July 10th. 
This caused an actual loss to B of $5 per day. B sued A for $1,000. 
Should he recover that amount? 

(Read Ward w. H. R. B. Co. 125 N, Y. 230.) 



*'From the contract which we have bad to construe in this case, it ap- 
pears that the parties mutually agreed, in express terms, that, in case one 
of them shoijld fall or refuse to comply with its covenants, the other should 
retain, as liquidated damages, a stated sum of money, already received by 
the latter from the former. The sum which was to be retained upon the 
happening of the contingency provided for was not unreasonable in 
amount ; and it appearing from the contract, as a whole, that the dam- 
ages resulting from a breach thereof were the subject-matter of calcula- 
tion and adjustment between the parties, and that the sum specified was 
not Intended as a penalty, but as fixed and settled damages, the law will 
not frustrate that intention. On the contrary, it will uphold and enforce 
the contract as made, thereby giving effect to the intention of the parties 
to it, and recognizing their competency to provide for damages and the 
amount thereof, if not unreasonably or grossly excessive, in the event of 
failure to comply with ito covenants." — Beck, J., in Allison vs. Dun woody, 
(1896), 28 S. E. R.,651. 
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nnksB revoked or rejected in the meantime, remains open the length 
of time stated by the offeror or if no snch time is stated then a 
reasonable length of time in view of the circnmstances of each casa 
What may be such reasonable time is in most instances a qnestion 
of fact. In a few cases, however, it has hardened into a mle of 
law. Thus a mercantile offer sent by mail requires that the accept- 
ance be forwarded by return mail if the mail be used therefor, and 
further *' return mail" means on the same business day upon which 
the offer is received. In other words, reasonable time has ceased 
in these cases to be a question of fact and has become defined by a 
rule of law. 

Until accepted an offer may be revoked or rejected, and in either 
case it ceases thereupon. 

When an offer is made the offeree is justified in supposing that 
the offeror's mind will remain unchanged the length of time in- 
dicated by the offer and is entitled to act upon that offer unless the 
offeror informs him of a change of mind. This rationally and 
naturally follows from the nature of the offer itself, and hence the 
offer will thus continue unless the change of mind, the revocation, is 
communicated to the offeree. 

In the development of our law it has become established that an 
offeree can cause an offer to terminate by his own act That is to 
say he can reject the offer. This is so because the offeror when 
he makes his proposition is seeking some reply from the offeree 
either of affirmance or dissent, and as soon as the disagreement of 
the offeree is made known to the offeror the function of the offer 
ceases. The term rejection, then, means informing the offeror that 
his offer is not accepted. The object in leaving the offer open is 
that the offeree may have an opportunity to reach a conclusion, and 
when he has done so the reason for continuing the offer ceases. But 
on the other hand the offeror has indicated to the offeree his intent 
and desire that the offer should continue open, and just as the 
offeree is entitled to rely upon the offer remaining open unless he is 
informed to the contrary so the offeror is entitled to rely upon the 
same thing unless he is informed of the rejection. 

Communication is therefore necessary in the case of an offer, a 
revocation and a rejection. 

The next step in the formation of contract is acceptance. Is com- 
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mnnication necessary for that purpose? It seems sot. The offer 
having been commnnicated, the manifested assent of the offeree 
shows that the parties are of one mind, and that constitutes the 
agreement There can be no reason for requiring knowledge on the 
part of each that the agreement is reached. In fact if it were not 
for the physical necessity of the case the mere mental acqaiesence 
of the offeree would be sufficient, and further as the acceptance of a 
gift will be presumed unless the contrary appears so we can say of 
an offer, where there is no obligation on the part of the offeree in- 
Yolved in such an acceptance. Thus where an offer is made asking 
for an act in exchange for a promise, the acceptance is presumed 
from the performance of the act unless the contrary is shown, and 
the contract arises as soon as the act is done with intent to accept 
the offer although the offeror does not know of it. Where A 
promises B one dollar in consideration of the cleaning snow from 
the sidewalk by B, and then goes down town, if B cleans the side- 
walk in pursuance of this offer, the contract arises as soon as the 
walk is cleaned, although A knows nothing about it. It is very 
clear both upon principle and as matter of law that acceptance as 
such requires no communication. 

But a different question arises when the acceptance contains the 
further element of a counter promise on the part of the offeree. In 
a bilateral contract the mere acceptance as such is not enough be- 
cause a counter promise is requisite to furnish the consideration for 
the promise into which the original offer ripens. Does this element 
of counter promise render communication necessary in the case of 
bilateral contracts? Prof. Langdell (Summary) in considering con- 
tracts made by means of the mails, says that it does. - His argument 
may be summarized thus : The acceptance is a counter promise and 
as such must first be a counter offer, and therefore must be 
communicated. If this premise is correct it seems impossible to 
escape from his conclusion. But is the counter promise 
necessarily first an offer? It does not seem so 
and there appears to be no principle which requires 
this position is to be taken. It may be said there is no promise 
until communication and that therefore the counter promise is only 
an offer until such communication but necessarily this is not so be- 
cause there is no offer either until there is communication. It 
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seems clear that the proposed aceeptiuice becomes a promise as soon 
as it is anything at all. This introdnces the next question, does a 
promise as snch require communication to the promisee ? This 
seems to require a negative reply. It is difficult to find any element 
in a promise which necessitates communication. Suppose that a 
publisher sends a book to some one with a statement that the price 
is 1 10 and he hopes the recipient will purchase it. Suppose further 
upon receipt of the book the proposed purchaser concludes to buy 
and appropriates the book by clear acts. Is there not an implied 
promise to pay the price ? Not a so-called promise implied in law, a 
quasi-contract, but a true promise implied in fact from the act of 
appropriation. There seems to be no good reason for holding that 
this is not a case of a promise, and yet the publisher may and prob- 
ably will be ignorant of this implied promise at the time it is made. 
It may be urged that debt would lie for the price of the book, but 
this does not show that special assumpsit would not lie also. In 
Fogg t;^. Portmouth AthensBum 44 N. H. 115 (Ante p 9), it seems 
clear that a promise arose upon the appropriation of the newspapers 
although the publisher was ignorant of the fact. It may be urged 
that the obligation in these cases is quasi- contractual but why adopt 
this theory when it is evident that the party intends to be bound, 
and that it is not necessary to seek for an obligation outside of such 
intent. That is to say the obligation which the law imposes is 
contemplated and intended by the parties and we have true mutual 
assent A promise is simply an obligation which is placed upon a 
party as the result of his acts and this obligation differs from tort in 
that the party obligated intends that this result shall follow. An 
obligation can- arise in tort without any communication to the one 
wronged and why not in contract? Once find mutual assent and 
consideration and the elements of contract are there. Thus when 
an act is tendered for a desired promise, the consideration is fur- 
nished and the willingness to accept a promise indicated. If the 
consideration is accepted and the promise intended, why is there 
any necessity for communication to the promisee in order that the 
intended promise shall actually arise? Suppose an offer contem- 
plating a bilateral contract, to be sent by mail. This first offer becomes 
a promise when the consideration, the counter promise, is furnished. 
But if it is held that this counter proposition must first be commu- 
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nicated because it is an offer or on the other gronnd, becanse a 
promise mnst be communicated , then we seem forced to the conclu- 
sion that the first offer cannot ripen into a promise until again 
communicated as a promise because a promise requires communica- 
tion. That is to say, when first communicated to the offeree it is 
merely an offer and cannot become a promise until the counter- 
promise is communicated to the offeror, but at that time the first 
promise is not communicated to the original offeree. Oan it be 
properly said that the communication of the first offer is enough for 
the subsequent promise into which it is to ripen? If there is any 
reason why a promise as such requires communication, the conclu- 
sion mnst be reached that communication of the offer will not do 
for the subsequent promise. In other words we seem to have the 
difficulty of an endless chain suggested by the earlier cases on this 
subject. Prof. Langdell is not forced to this conclusion because 
his only claim is that the coanter proposition is an offer but he must 
necessarily agree that the promise, arising from the first offer, need 
not be communicated. If we agree that the counter proposition need 
not first be an offer, then it seems logical to hold that it is a promise as 
soon as made manifest. This leads to further questions. Suppose the 
first offer to be communicated by mail, is it enough for the offeree to say 
to surrounding friends, I accept the offer contained in this letter, or 
suppose further the case of two men together and an offer sp5ken by 
one, may the other accept by turning to friend^ in his rear and 
whispering such acceptance ? If there was nothing further than a 
promise required it would seem necessary to reply in the affirma- 
tive. But we must not forget than an offeror may attach to his 
offer terms or stipulations in reference to the mode of accepting such 
offer. He may stipulate that the acceptance must be received by 
him, that it mnst be sent by telegram or in fact any method he 
pleases and the acceptance can then take place only in the way 
designated. These stipulations may be implied as well as expressed 
and therefore it is reasonable to say that to every offer contem- 
plating a bilateral contract there is the implied stipulation that the 
counter promise shall not only be made manifest but put in a rea- 
sonable way to be communicated to the offeror. What may be such 
reasonable way must depend upon the circumstances of each case. 
In the illustrations given above the reasonable way to put such 
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connter promise in the case of the offer by mail wonid be a reply 
by mail, and in the case of the spoken offer a reply to the offeror. 
As these are the means impliedly required by the method of sending 
the offer, the acceptance must comply with them. The offeror's 
aim is, however, to secnre his answer in a certain time and hence 
any other method of accepting will do, provided it reaches the 
offeror as soon as it conld by the means indicated by the offer. 

Suppose a totally deaf man make an offer by word of month to 
one who does not know he is deaf, and the offeree replies, I accept 
If then the deaf man hands over a slate and the other writes, I do 
not accept, it would seem that a contract arises and that upon the 
deaf man learning the facts from the bystanders he can hold the 
other to a promise, which promise arose without communication. 

This view would satisfactorily account for the cases of contract 
arising upon the mailing of an acceptance and for such cases as 
Howard vs. Daly 61 N. Y. 362. 



APraNDKB. 

Conditions in Contract. 

Chapter lY. (ante p. 196) treats of qaestioDs connected with the 
obligation to perform contracts, and therefore presupposes that sach 
contracts are already in existence. 

We shonld always consider first whether a contract has arisen. If 
there is no contract, it necessarily follows that there can be no 
qaestion as to the performance thereof. 

The conclusion that a contract exists merely settles the fact that 
the parties cannot withdraw and mast abide by the tarms of their 
agreement, whatever they may be. 

But to find that there is contract, i. e. , that the parties cannot 
withdraw, by no means answers the question whether one or either 
is or ever will be under obligation to perform. That depends upon 
what the promises are, whether they are absolute or limited. 

A man may make such lawful promise as he sees fit, and is only 
bound by the promise he has made. This necessarily follows be- 
cause a contract is, in its nature, based upon the consent of the par- 
ties, and hence one can only be bound in contract by the promise to 
which he has assented. He may make a promise which is to be per- 
formed absolutely and at all events, or he may limit such promise in 
any way he desires. Perhaps he may not be willing to perform until 
the promisee has done some specified thing, and in that case he can 
make the performance of his own promise depend upon that speci- 
fied thing being done first In that event the obligation to perform 
his promise does not arise until the specified precedent act is per- 
formed by the promisee. 

These limitations are known as conditions. True conditions in 
contract, then, are limitations inserted by the promissor in his prom- 
ise, because such is the promise which he desires to make. Should 
the courts disregard such conditions, they would be creating and 
enforcing an obligation to which the defendant never consented. 

These trne conditions are based upon the intent of the parties 
as found in the contract. It is not necessary that they be stated in 
the language of conditions, as the intent muit be gathered from the 

829 
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entire contract They may well be called express conditions, and 
have been described by Professor Langdell as follows : 

'*An express condition, as its name imports, is one of which the 
evidence must be found in the language of the parties when read 
in the light of snrronnding circa mstances." 

Some contracts are modified by facts or events not mentioned 
therein. These modifying facts are trae conditions and are 
based on the intent of the parties, although not found in 
the language of the contract. These have been called conditions 
implied in fact. 

Shaw, J., in Cadwell vs. Blake, 6 Gray 402 (ante p. 218), de- 
describes them as follows : 

"When, in the order of events, the act to be done by the one 
party must necessarily be done before the other can be done, it is 
necessarily a condition precedent, although there be a stipulation 
for liquidated damages for the breach on each side, and although 
there be a fixed future time for payment sufficiently distant to have 
the work done in the meantime. Suppose B agrees to build, at his 
own shop, a carriage for A, of A's materials ;[ A stipulates seasonably 
to furnish materials, and to pay B in four months; and each, upon 
failure, stipulates to pay a sum as liquidated damages. The 
furnishing or tendering the materials by A is a condition prece- 
dent. Without it B cannot perform. He must build it of A's 
materials. Even building it of his own would not be a performance. 
B has his shop, his tools and his workmen all ready, but A does not 
furnish the materials. If B sues A, averring readiness to perform, 
he may recover. But if A sues B for not building the carriage, it 
would be a good answer that A himself had not furnished the ma- 
terials, because, whatever else the contract may contain, this is in its 
nature a condition precedent. *' 

There is another class of cases where the performance of the prom- 
issor depends upon the continuation of life, health or the existence 
of some object. In these cases the law will not attach the usual con- 
sequences for non-performance. These do not seem to be cases of con- 
ditions, but defenses allowed by the Courts on account of the extreme 
hardship of the case. (See 12 Harvard Law Rev. , 501, 13 idem, 605.) 
Supposing them to be conditions, however, they are precedent 
and not subsequent. In the supposed case of illness or death the 
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disability occurs either before the time for performance has arrived, 
and hence before the obligation to perform has arisen, or it occurs 
after the performance has began, and then it is simply precedent to 
the obligation to continne. If a man promises to work from Mon- 
day to Sunday and is taken sick on Tuesday, surely his obligation to 
perform on Wednesday has not arisen on such Tuesday, and the 
disability prevents such obligation from arising. 

A true condition, therefore, affects the obligation to perform a prom- 
ise by making such obligation depend upon some uncertain event. 
This event may be the happening or non -happening of something 
specified ; it may be the doing or non -doing of some stated act, and, 
in brief, may be any event which is lawful and which the promissor 
desires to embody in his promise. No form of language is requi- 
site, and the same event mav be both a condition attached to one 
promise and the subject matter of another promise. Thus A may 
promise upon the condition that B does a certain act, and at the 
same time the consideration of A's promise may be the promise of B 
to do that v6ry act. If B does not do the aot he is liable in dam- 
ages for non-performance of his promise, and if he endeavors to re- 
cover from A for non-performance on his part, A may defend on the 
ground that the condition has not been performed. 

The happening of the event constituting a condition must not lie 
in the power or will of the promisor, because a promise and its 
performance must be obligatory upon him. 

When we are considering true conditions, we are merely ascer- 
taining what the parties have promised ; what they intended by the 
language they used. When we ascertain that intention, which is a 
question of fact, we then determine what consequenctts the law an- 
nexes to such ascertained fact. 

It is a matter of convenience to classify certain modifications of a 
promise as conditions, but in its essence we merely mean what did a 
certain party promise. It of course follows that we cannot have a 
condition unless we first find a promise which it is to modify. 

In every instance the questions as to conditions arise in reference 
to the promise which is under consideration, and while that promise 
is being construed we do not regard any conditions attached to other 
promises in the contract. If an action is brought for the breach of 
a bilateral contract we are concerned solely with the conditions con- 
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nected with the defendant's promise. For the purpose of that 
action we do not look into conditions attached to the plaintiff's prom- 
ise. Thus the condition precedent attached to the defendant's 
promise may be something to be done by the plaintiff and at the 
same time the plaintiff may ha^e promised to do that same thing. 
Perhaps the plaintiff may have been relieved from performing that 
promise by the breach of some condition precedent so that he is not 
liable in damages, if he does not perform. But all this plays no 
part in considering the defendant's liability. The sole question is 
whether the plaintiff has performed the condition precedent to the 
defendant's promise, and if not he cannot recover. In other words 
while the plaintiff is nut liable if he does not perform, he neverthe- 
less cannot hold the defendant liable without such performance. 



Gonditiond are classified as precedent, concurrent and subsequent. 

We have a condition precedent in a promise when the obligation 
to perform does not arise until the uncertain event named as such 
condition occurs, and becomes or may become known to the parties. 
Consequently, it is part of the plaintiff's case to allege and estab- 
lish the happening of the event named as a condition precedent be- 
cause until the event happens there is no breach of promise on 
the part of the defendant, as he was under no obligation to per- 
form before that. Concurrent conditions occur in cases where 
the performance of the promise and the act which con- 
stitutes the condition to such promise is possible at the same 
moment. They may be found in bilateral contracts, or in un- 
ilateral contracts in the case of covenants at Common Law. 
They may be express or implied in law. They are mainly 
conditions implied in law and governed by the rules applicable to 
such conditions. Where they exist, it is necessary that the one 
party to put the other party in default shall be ready and willing to 
perform on his part and in some cases tender performance, and on 
bringing his action he must aver and prove these facts. Such 
conditions are in reality conditions precedent. Readiness and will- 
ingness rather than actual performance is the requisite, because 
that is the fact fixed upon as the condition. 

A condition subsequent is one which terminates an obligation to 
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perform after the same has arisen. The happening of the event 
named must in snch cases he alleged and proved by the defendant. 
The obligation to perform has arisen, and the defendant, there- 
fore, commits a breach of contract by not performing nnless he can 
show that his obligation has ceased. 

It is doabtfal whether any case of condition sabseqnent can be 
be fonnd in contract. 

Conditions subseqaent npon happening terminate a right which 
has already arisen. Thus where A conveys real property to B in 
fee simple and the deed contains a proviso that if windows are ever 
opened in the west wall of the building standing thereon, the grant 
shall thereupon cease and determine and revert back to the grantor 
or his legal representatives. This proviso is a condition subsequent 

Such conditions are not unusual in transfers of property. In 
contracts, however, examples are often given which are really con- 
ditions precedent. 

Thus in Elliott vs, Blake, 1 Levinz 88 (ante, p 288) the cove- 
nant to deliver the saltpetre was subject to a condition which read, 
'* provided that if any mischance happen by fire or water to disable 
him, that he should be excused." The Court treated this as a con- 
dition subsequent, but it was clearly precedent The defendant 
had until a fixed day to deliver and was only under obligation to 
perform before the expiration of the period. Hence at the time of 
the fire the obligation to perform had not arisen. So in Storer vs, 
Gordon, 3 M. & S., 308 (see ante pp. 268) the liability to deliver 
did not arise until the completion of the voyage, and hence the ex- 
empting the carrier from liability in the event of loss from the perils 
enumerated would be precedent because the happening of the event 
would prevent the obligation to perform by delivery from arising. 

Practically speaking, the conditions found in contracts are all 
precedent The language used will frequently seem to indicate con- 
ditions subsequent, but a careful analysis will show them to be 
conditions precedent. Snch conditions are often called subsequent 
in form but precedent in effect, and it has been suggested that the 
parties by using this form have shown an intention to change the 
burden of establishing the happening of the event from the plain- 
tiff to the defendant, and many cases are thus explained. It is a 
question, however, whether the parties can by consent shift the 
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barden of establishing, and, even if tbej have that right, whether 
it is not pnre fiction to suggest that they have intended so to do. 
As matter of fact, in most cases it is not probable that the parties 
gave the least thoaght to the question of which party shonld estab- 
lish the happening of the event, and f arthermore, theConrts in their 
opinions have not indicated that they were deciding upon any snch 
theory. They seem to have regarded these conditions as subsequent 
and to have gone no further. 



It is usnal for insurance companies to insert a clause to the 
effect that an action shall be brought thereon within one year 
after a failure to pay as provided in the policy. Holmes says as to 
that (Common Law, p. 317) : '* The condition does not come into 
play until a loss has occurred, and the duty to pay has been neg- 
lected, and a cause of action has arisen. Nevertheless, it is precedent 
to the plaintiffs* cause of action. " But does not an obligation to 
pay arise as soon as there is a loss and the requisite formalities have 
been complied with? In other words, the insurance company 
should pay at once, and if they neglect so to do and the case goes 
to trial they will be defeated with costs. But this obligation which 
has arisen and is payable under penalty of a litigation and costs, 
continues one year and then ceases. Bringing the action within 
one year cannot be said to be precedent to the arisinsr of this obli- 
gation to pay, because if so then you must first bring your timely 
action before the obligation arises, and, of course, must fail in that 
action because the cause of action had not arisen, but clearly this is 
not so. The insured would recover in quch an action because the 
obligation had arisen. 

They do not seem to be conditions but merely limitations attached 
to the procedure. At any rate they are not conditions in contract. 



It is generally trae that the uncertain event upon which the obli- 
gation to perform is conditioned is future. There are cases, how- 
ever, where the event is uncertain to the parties and yet may have 
already occurred. It is, as concerns the parties, to all intents and 
purpose future, although not actually so. But it has been urged 
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that conditions ''mast depend upon some event fatnre as to the 
time of the origin of the contract." This is claimed because it is 
said if the event has happened at the time the contract is made, the 
promise is either absolute when made or never arises. (LangdelPs 
Summary, § 28, 89). 

In a bilateral contract A promises that he will do a certain thing 
upon the condition precedent that his college wins in a football 
game which the parties suppose to be then going on in another city. 
It subsequently turns out that the game was finished at that time 
and A*s college defeated. Shall we say, then, that A never made a 
promise ; and, therefore, that B is not bound because there is no con- 
sideration for his promise ? This reasoning is acute, but is it sound? 

Judge Holmes (Common Law, pp. 304, 305) has pointed out that 
all future events are objectively certain. If a specified thing happens 
in the future, it has always been certain that it would happen. The 
only element of uncertainty was in the minds of the parties con- 
tracting. They did not know whether the event would happen or not. 
Bat this same uncertainty exists as to the unknown event which has 
already happened. Of course, an intended promise, which to the 
knowledge of the parties need under no circumstances be performed, 
is no promise, but it seems sufficient if the parties are uncertain as 
to the necessity for performance. There is a promise, then, if, from 
the standpoint of the parties, the obligation to perform may exist. 
In other words, it is uncertain for the purposes of contract if un- 
certain to the parties. To hold otherwise, would logically compel 
one to say that we could not have a promise the performance of 
which is subject to a condition precedent A man limits his promise 
by a condition precedent because he does not wish to be obliged to 
perform unless the specified event occurs, and he does not 
know at the time whether it will occur; but both parties being 
uncertain, he takes his chances that he may have to perform, and. 
this uncertainty as to his obligation renders it as much a binding 
promise as is one dependent upon some future unknown event. 

It is true that in cases where the event constituting a condition 
precedent has already occurred at the time the parties contract, al- 
thoDgh unknown to them, there is some difficulty in fixing the 
time when the obligation to perform arises. Thus A's prom, 
ise in the case supposed above is made at 5 p. h. subject to 
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the condition precedent that his college wins the football 
game. If at 4.30 A's college has won instead of lost, is he 
at once under obligation to perform, although neither party 
can know whether the condition has arisen or not? Suppose 
the game occurred in Europe before the cables were known, and it 
took fourteen days to obtain the news, did the statute of limitations 
begin to run at the instant the contract was formed or fourteen days 
later when the news crossed the ocean ? It would seem that the ob- 
ligation to perform would arise when the fact was ascertainable by 
the parties. The same question would arise in the case of a future 
event not ascertainable until some time after its occurrence, and it 
would seem that the same test should be applied. 



In certain cases the Courts have worked out rules which they 
have applied to contracts in order to work justice. These rules are 
entirely the creation of the Courts, and hence do not rest on the 
intent of the parties. The parties would unquestionably have in- 
serted these provisions, if they had thought of them, but they did 
not. These rules are known as conditions implied in law. As the 
Courts create them, they will refuse to enforce them if such enforce- 
ment will cause injustice. They are applied to protect the prom- 
isor and limit his promise, l^ut it will be observed that they never 
enlarge the obligations of a promise. If the breach of such a con- 
dition does not go to the essence of a contract the Courts will not 
apply it, but will leave the promisee to his remedies under the con- 
tract. Until comparatively recent times these rules applied by the 
Courts and called implied conditions were unknown, and the only 
conditions were then based on the iutent of the parties. 

At the time of Thorp* v*. Thorp, anno 1701 (ante p. 198) Lord 
Holt found conditions in the language of contracts, but his con- 
struction really amounted to the Courts making the conditions, and 
his rules as laid down in that case became the basis for the modern 
conditions implied by law. In 1744 Willes J. in Thomas vs. 
Cadwallader said *'But I expressed my dislike of those cases, 
though they are too many to be now overruled, where it is 
determined that the breach of one covenant, though plainly relative 
to the other, cannot be pleaded in bar to an action brought for the 
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breach of the other ;^ but the other party must be left to bring bis 
action for the breach of the other; as where there are two covenants 
in a deed, the one for repairing and the other for finding timber for 
the reparations, this notion plainly tending to make two actions in- 
stead of one, and to a'^ circuity of action and multiplying actions, 
both which the law so mnch abhors. If, therefore, this were a new 
point, I shonld^be^inclined to be of opinion that though when they 
are mutual coyeoants relative to one another in the same deed, a 
plaintiff is not' obliged in an action brought for the breach of them 
to aver the performance on his part, yet that the defendant in such 
action, may in his plea insist on the non-performance of the covenant 
to be preformed on the part of the plaintiff, but this has been bo 
often determined otherwiEC, that it is now too late to alter it in this 
respect. 

In 1773'Lord Mansfield with more courage and less regard for 
precedent^^in the case of Kingston vs. Preston disregarded the prior 
decisions and enumerated a number of rules which became the 
foundation for our modern rules for conditions implied in law (see 
Langdeli's Summary §§. 139, 143). Finally Sir E. V. Williams 
in two exhaustive notes attached respectively to the cases of Pordage 
V8, Cole and Peeters vs, Opie reviewed the authorities and summar- 
ized the rules which he deduced from the cases. These notes which 
are given in full below have been cited with approval in the best 
Gourtsf rom that day to this. 



NOTE OF SIR B. V. WILLIAMS TO CASE OP PORDAGE VS. COLB 

(ante p. 263) 

It appears from the profert, that the defendant had sealed the 
the agreement; but if it were at all material towards the sup- 
port of this case, that both parties should have sealed the 
agreement, they do not appear to have done so here. It does 
not follow because the words, ^'in witness whereof we do put onr 
hands and seals " are used in the conclusion of the agreement, that^ 
therefore, it was sealed by them. On the contrary, it has been de- 
cided that these words do not amount to an averment that the par- 
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ties sealed thelnstrament See ante, 291. Gaball V8, Vaaghan and 
note (1). 

Almost all the old cases, and many of the modern ones on this 
subject, ate decided npon distinctions so nice and technical that it 
is very difficnlt, if not impracticable, to dednce from them any cer- 
tain rnle or principle by whicB it can be ascertained what covenants 
are independent and what dependent; and of coarse, when it is nec- 
essary to aver performance in the declaration, and when not Thas, 
if A covenant with B to serve him for a year, and B covenant with 
A to pay him 10/. , it is held that these are independent covenants, 
and A may maintain an action against B for the money before any 
service; but if B had covenanted to pay him 10/. for the service, 
these words make the service a condition precedent, and A cannot 
enforce payment of the money antil he has performed the service. 
So where A covenants with B to marry his daughter, and B' cove- 
nants to convey an estate to A and the daughter in special tail, it 
is said, that though A marry another woman, or the daughter an- 
other man, still A may have an action against B on the covenant; 
but if B had covenanted to convey the estate for the cause aforesaid, 
the marriage is a condition precedent, and no action will lie until it 
be solemnized. 15 H. 7. 10. pi. 17. Bro. Covenant, 22. 12 
Mod. 460. Thorpe vs. Thorpe. Hob. 106. Lampleigh vs. Brath- 
wait. Also where A, in consideration of 10/., promised to deliver 
to B all the books of the law, it has been said, that B may bring an 
action against A for the books before any payment; but if A, in 
consideration that B will pay him 10/., will deliver to him all the 
books of the law, B cannot bring an action for the books before he 
has paid the money. 1 Roll. Rep. 125. Everard vs. Hopkins, per 
Coke, C. J. So where B covenanted with 0, his copyholder, to as- 
sure to him and his heirs the freehold and inheritance of his copy- 
hold, and G, in consideration of the same performed, covenanted to 
pay such a sum, it was adjudged that this was a condition prece- 
pent, and B must make the assurance before he is entitled to the 
money ; but if the words had been, in consideration of the said 
covenant to be performed, B might bring an action for the money 
before he made the assurance. 3 Leon. 219. Brocas*s case. And 
lastly, where articles of agreement were made between A and B and 
a covenant by A that for the consideration thereafter expressed he 
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shoald convey certain lands to B in fee, and B, on his part, for the 
consideration aforesaid, covenanted to pay a sum of money to A, it 
was held that these were independent covenants, and A might bring 
an action for the money before any conveyance of the lands. 1 
Roll. Abr. 415, pi. 8. S. C. cited 12 Mod. 463. Thorpe vs. Thorpe. 
1 Ld. Baym. 665, 666. 1 Lntw. 251, 252. There are many other 
aathorities of a similar natare which I refer the reader to. 1 Roll. 
Rep. 336, Spanish Ambassador v/r. Gifford, Yelv. 133, 134. Bettis- 
worth vs. Campion, Hob. 88. NichoUs vs. Raynbred, 1 Lev. 293. 
Beany vs. Turner, Hard. 102, 103. Gibbons vs. Prewd, 1 Str. 
535. Blackwell vs Nash, Ibid. 712. Dawson t;^. Meyer. 1 
Wilf. 88. Martindale t;^. Fisher. Hence it appears that the jadges 
in these cases seem to have founded their construction of the inde- 
pendency or dependency of covenants or agreements on artificial and 
subtle distinctions, without regarding the intent and meaning of 
the parties. For the rule which is contained in them all seems clear 
and indisputable; that where there are several covenants, promises, 
or agreements, which are independent of each other, one party may 
bring an action against the other for a breach of his covenants, &c., 
without averring a performance of the covenants, &c. , on his the 
plaintiff's part; and it is no excuse for the defendant to allege in 
his plea a breach of the covenants, &c., on the part of the plaintiff; 
according to Justinian's rule in the civil law, '*Qui actionem habet 
ad rem recuperandam, ipsam rem habere videtur." Justin, do re- 
gulis juris, 361. But where the covenants, &c., are dependent, 
it is necessary for the plaintiff to aver and prove a performance of 
«he covenants, &c. , on his part to entitle himself to an action for 
the breach of the covenants on the part of the defendant; and so are 
also 7 Rep. 10, a. b. XJghtred's case. Doug. 690, 3d. edit. Kingston 
vs. Preston, cited in Jones vs. Barkley. The difficulty lies in the ap- 
plication of this rule to the particular case. It is justly observed, 
that covenants, &c. , are to be construed to be either dependent or 
independent of each other, according to the intention and meaning 
of the parties, and the good sense of the case; and technical words 
should give way to such intention. 1 Term Rep. 645. Hotham vs. 
East India Company, 6 Term Rep. 668. Porter vs. Shephard, 
Ibid, 571. Campbell vs. Jones, 7 Term Rep. 130. Morton vs. 
Lamb. In order, therefore, to discover that intention, and there- 
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by to learn with some degree ot certainty, when performance is 
necessary to be averred in the declaration, and when not, it may not 
be improper to lay down a few rales, which will perhaps be foand 
nsefnl for that pnrpose. 

• 1. If a day be appointed for payment of money, or 
part of it, or for doing any other act, and the day is to happen, 
or may happen, before the thing which is the consideration 
of the money, or other act is to be performed ; an action may be 
brought for the money, or for not doing sach other act before per- 
formance; for it appears that the party relied upon his remedy, and 
did not intend to make the performance a condition precedent; and 
so it is where no time is fixed for performance of that, which is 
the consideration of the money or other act. Dyer, 76 a. in margine. 
1. Salk, 171, Thorpe V5. Thorpe, S. C. 1, Ld. Raym. 665 1 Lutw. 
250, 12 Mod. 461. 1 Vent. 177. Peeters vs. Opie, per Ilaie, C. J. 
2 Saond. 350. S. C. 1 Salk. 113. Callonell v*. Briggs, 2 II. Black, 
389. Terry vs» Dantze, 6 Term Rep. 572. Campbell vs. Jones. 
This seems to be the ground of the judgment in this case of Por- 
dage vs. Cole, the money being appointed to be paid on a fixed day, 
which might happen before the lands were, or could be conveyed. 
And upon the same ground is 48 £dw. 3, 2, 3, decided. Lord 
Holt, in Thorpe vs. Thorpe, 12 Mod. 461. I. Lutw. 260, 251, ob- 
serves, that the report of 48 Edw. 3., in 7 Rep. 10 b Ughtred'a 
case is incorrect. It is thus put in that book. Sir Richard Pool 
covenants with Sir Ralph Tolcelser to serve him with three esqnires in 
the wars of France. Sir Ralph Tolcelser covenants, in consideration 
of those services, to pay him so much money; and it is said, that an 
action will lie for the money before any service. But in the book 
at large the case will be found to have been adjudged upon the 
above mentioned rule. The report is this: Sir Richard Poole cove- 
nants with Sir Ralph Tolcelser to serve him with three esquires In 
the wars of France; and Sir Ralph covenants with him to pay so 
much money for the service; and it was further agreed that half the 
money should be paid in England on a certain day before they went 
for France; and the rest by quarterly payments; (»vhich also might 
incur before the service) ; and it was held that an action might be 
brought for the money before the service. 

*For comment on this role see LangdeU'8 anrnmary* S148> Ed 
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Bat, 2. When a day is appointed for the payment of money, ftc. 
and the day is to happen after the thing which is the consideration 
of the money, &c. is to be performed, no action can be maintained 
for the money, &c. before performance. 1 Salk. 171. Thorpe vs. 
Thorpe, 2d Resolntion. 12 Mod. 462. 1 Ld. Baym. 665. 1 Lntw. 
251. Dyer 76. a. pi. 30. 

3. Where a covenant goes only to part of the consideration on 
both sides, and a breach of sach covenant may be paid for in dam- 
ages, it is an independent covenant, and an action may be main- 
tained for a breach of the covenant on the part of the defendant, 
without averring performance in the declaration. As where A, by 
deed conveyed to B thp equity of redemption of a plantation in 
the West Indies, together with the stock of negroes upon it, in 
consideration of 5002 and an anuity of 160/. for life, and covenanted 
that he had a good title to the plantation, was lawfully possessed of 
the negroes, and B should quietly enjoy. And B covenanted that 
A well and truly performing all and everything therein contained 
on his part to be performed, he would pay the annuity. In an ac- 
tion by A against B on this covenant, the breach assigned was, the 
nonpayment of the annuity; plea, that A was not at the time legally 
possessed of the negroes on the plantation, and so had not a good 
title to convey. The court of E. B. on demurrer held the plea to 
be ill, and added, that if such plea were allowed, any one negro, 
not being the property of A, would bar the action. East 17 Geo. 
3. K. B. Boon vs. Eyre. 1 H. Black. 273 note (a.), 2 Black. Rep. 
1 312 S. C. The whole consideration of the covenant on the part of 
B the purchaser to pay the money, was the conveyance by A the 
seller to him of the equity of redemption of the plantation, and also 
the stock of negroes upon it. The excuse for non-payment of the 
money was, that A had broke his covenant as to part of the con- 
sideration, namely, the stock of negroes. But as it appeared that 
A had conveyed the equity of redemption to B, and so had in part 
executed his covenant, it would be unreasonable that B should 
keep the plantation, and yet refuse payment, because A had not a 
good title to the negroes. 6 Term Rep. 573, per Ashnrst J. Be- 
sides the damages sustained by the parties would be unequal, if A's 
covenant were held to be a condition precedent. 1 H. Black 279, 
Duke of St. Alban's vs. Shore. For A on the one side would 
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loose the consideration money of the sale, bat B's damage on the 
other might consist perhaps in the loss only of a few negroes. So 
where it was agreed between and D that in consideration of 500/. 
shoald teach D the art of bleaching materials for making paper, 
and permit him, daring the continuance of a patent which C had 
obtained for that parpose, to bleach sach materials according to the 
specification; and G, in consideration of the samof 2502. paid, and 
of the farther sam of 250/. to be paid by D to him, covenanted that 
he woald with all possible expedition teach D the method of bleach- 
ing sach materials, and D covenanted that he would on or before 
.the 24th of February 1794, or sooner, in case G should before that 
time have taught him the bleaching of such materials, pay to G the 
farther sum of 250/. In covenant by G against D the breach as- 
signed was the nonpayment of the 250. Demurrer that it was not 
averred that G had taught D the method of bleaching such materi- 
als; but it was held by the conrt, that the whole consideration of 
the agreement being, that G should permit D to bleach materials as 
well as teach him the method of doing it, the covenant of G to teach 
formed but part of the consideration, for a breach of which D might 
recover a recompense in damages. And G, having in part 
executed his agreement by transferring to D a right to exercise the 
patent, he ought not to keep that right without paying the remain- 
der of the consideration because he may have sustained some damage 
by D's not having instructed him; and the demurrer was overruled. 
6 Term Bep. 570, Gampbell vs. Jones. Hence it appears that the 
reason of the decision in these and other similar cases besides the 
inequality of the damages, seems to be, that where a person has re- 
ceived a part of the consideration for which he entered into the 
agreement, it would be unjust that because he has not had the 
whole, he should therefore be permitted to enjoy that part without 
either paying or doing anything for it. Therefore the law obliges 
him to perform the agreement on his part, and leaves him to his 
remedy to recover any damage he may have sustained in not having 
received the whole consideration. And hence too, it seems, it must 
appear upon the record that the consideration was executed in part, 
as in Boone vs. Eyre above mentioned, the action was on a deed, 
whereby the plaintiff had conveyed to the defendant the equity of 
redemption of the plantation, for the defendant did not deny the 
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plaintiff's title to convey it; so in Campbell vs, Jones, the plaintiff 
had transferred to the defendant a right to exercise the patent 
Therefore if an action be brought on a covenant or agreement con- 
tained in articles of agreement or other execatory contract where 
the whole is fatare, it seems necessary to aver performance in the 
declaration of the whole, or at least of part of that which the plain- 
tiff has covenanted to do; or at least it must be admitted by the plea 
that he has performed part. So where A, by articles of agreement 
in consideration of a sum of money to be paid to him by B. on s^ 
certain day, covenants to convey to B on the same day a hoase to- 
gether with the fixtares and f arnitore therein, and that he was law- 
fully seized of the honse, and possessed of the fixtares and f amitnre. 
In an action against B for the money, A mast aver that he con- 
veyed either the whole of the premises, or at least the hoase to B or 
it mast be admitted by B in his plea that A did convey the hoase, 
bat was not lawfully possessed of the f arnitare or fixtares. 

4. Bat where the mataal covenants go to the whole consideration 
on both sides, they are mntaal conditions and performance mast be 
averred. 1 Vent. 147, Large vs, Cheshire. 1 H. Black. 270. 
Dake of St. Albans vs. Shore. 

5. Where two acts are to be done at the same time, as where A 
covenants to convey an estate to B on sach a day, and in considera- 
tion thereof B covenants to pay A a sam of money on the same 
day, neither can maintain an action without shewing performance 
of, or an offer to perform, his part, thoagh it is not certain which of 
them is obliged to do the first act; and this particularly applies to all 
cases of sale. — 1 Salk. 112, 113. Callonel vs, Briggs, Ibid. 171* 
Thorpe vs. Thorpe, 2 Salk. 623. Lancashire vs, Killingworth. 
Doug. 691. 3d edit. Kingston vs. Preston, Ibid. 684. Jones vs. 
Barkley, 4 Term Rep. 761. Goodisson vs. Nunn, 6 Term Rep. 
665. Porter vs. Shepard, 7 Term Rep. 125. Morton vs. Lamb, 8 
Term Rep. 366. Gazebrook vs, Woodrow, 2 Saund. 352. Peetera 
vs. Opie, note (5). 2 H. Black. 178. French vs. Campbell, Ibid. 
123. Phillips vs. Fielding, 2 Saund. 106. Holdipp. vs. Otway, 1 
East 203. Rawson t;^. Johnson, Ibid. 619. Heard vs. Wadham> 
4 East 477. Hall vs. Cazenove, 6 East 555. Martin vs. Smith. 
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I 

JTOTE OF SIR S. T. WILLIAMS TO CASE OF PEBTKB8 VS. OPIS. 

2 WILLIAKS' SAUlfDEaS, 352. 

So where in assampsit the decUration stated that the defendant, 
in consideration the plaintiff wonld pay him a certsiin som of money, 
promised to assign him a term, and the plaintiff averred that he of- 
fered the money, but the defendant did not assign; after verdict it 
was moved in arrest of jadgment that the plaintiff shoald also have 
averred that the defendant refused the money when offered ; bat it 
was held by the Court, that though the declaration would have been 
bad on demurrer for that omission, yet after verdict it was 
well enough. 1 Sid. 13. Ball vs. Peake, S. 0. cited by Holt, 0. J. 
in 12 Mod. 530. Lancashire r«. Killingworth, and 1 Ld. Raymond 
687, S. C. See Cro. Eliz. 888. Lea vs. Exelby. The principle of 
all the cases upon this head seems to be, that where the plaintiff 
himself is to do an act to entitle himself to the action, he must either 
shew the act done, or if it is not done, at least that he has per- 
formed everything that was in his power to do. Com. Hep. 117. 
Lancashire vs, Killingworth 

The nature and necessity of such averments was mu«*.h considered 
in a late case; which was assumpsit for the non-delivery of a hun- 
dred quarters of malt, which the defendant had undertaken to de- 
liver on request at a certain price, and the plaintiff averred that 
although afterwards, to wit, on &c. at &c. he requested the defend- 
ant to deliver to him the 100 quarters of malt, and was then and 
there ready and willing to pay the said defendant for the same, ac- 
cording to the terms of the said sale, and although he was then and 
there ready and willing, and offered to accept and receive the said 
100 quarters of malt from the defendant, yet he refused to deliver 
them. After verdict for the plaintiff it was moved in arrest of judg- 
ment, that the plaintiff did not aver the actual tender of the price 
agreed upon, the averment of a readiness and willingness only in 
the plaintiff to pay not being sufficient Bat the Court overruled 
the objection, and held the averment of the plaintiff's readiness and 
willingness to pay for the malt sufficient, — that under that aver- 
ment the plaintiff was bound to prove that he was prepared to pay 
or tender the money, if the defendant had been ready to receive it, 
and to deliver the malt; and that all that was necessary for the plain- 
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tiff to shew was, that he was ready to pay the price, provided the 
defendant was ready to deliver the malt; and Glift 97 pi. 82 (ex- 
pressly in point), Plow. 180, Norwood t;^. Read and Hearne> 131, 
were cited. 1 East's Rep. 203. ^ Rawson V8, Johnson. 

So where in assampsit the declaration stated that the plaintiff 
bargained with the defendant to bny of him, and the defendant 
agreed to sell to the plaintiff, a quantity of oats at the price of 21 
shillings per quarter, to be delivered at any time between Michael- 
mas 1799, and Lady day 1800; and in consideration thereof the 
plaintiff nndertook to accept and receive the oats, and pay for them 
at the above-mentioned price, and the defendant nndertook to de- 
liver them sometime between the above-mentioned days; ''and al- 
though the said defendant afterwards did in part performance of his 
said promise deliver to the plaintiff a part of the said oats, and al- 
though the time for the delivery of the residue of the said oats to 
the said defendant, according to the defendant's promise aforesaid, 
had long since elapsed, and the plaintiff was, for and during all that 
time, and still is ready and willing to accept and receive the residue 
of the said oats, and to pay for the same at the rate or price afore- 
said, yet the defendant had not delivered." After verdict for the 
plaintiff, it was objected in arrest of judgment, that it was not 
averred in the declaration, that the plaintiff had performed, &c. ; 
but the Court, on the authority oi the last cited case of Rawson vs. 
Johnson, held that the averment of the plaintiff's readiness and 
willingness to pay for the article to be delivered by the defendant, 
without any allegation of an actual tender of the money, was suffi- 
<5ient. 2 Bos. & Pull. 447. Waterhouse vs. Skinner. 

But the plaintiff must aver a readiness to perform his part of the 
contract, for if there be no averment whatever of that kind, the 
declaration is insufficient As where in assumpsit, the declaration 
stated that in consideration that the plaintiff had bought of the de- 
fendant 200 quarters of wheat at a certain price, the defendant un- 
dertook to deliver the wheat at a dertain place in one month from 
the sale, and then the plaintiff averred, that although he was 
always from the the time of making such sale, for one month ready 
and willing to receive the wheat, yet the defendant did not deliver 
it. After verdict for the plaintiff it was objected in arrest of judg- 
ment, that the declaration was bad, because it was not averred that 
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the plaintiff had either tendered to the defendant the price of the 
wheat, or wae ready to have paid for it on delivery; for when some- 
thing is to be done by both parties to a contract at the same time, 
there the party suing the other for non-performance on his part, 
must aver an offer at least at the same time to perform what was to 
be done by himself; to which the Court agreed, and held the declara- 
tion bad, and arrested the judgment; being of opinion that where 
two concarren tacts are to be one, the party who sues the other for 
non-performance, mast aver that he has performed, or was ready to 
perform, his part of the contract; — that the plaintiff coald not im- 
pute to the defendant the non-delivery of the wheat, without alleg- 
ing that he was ready to pay the price of it; and that it was distin- 
guishable from this case in Saunders, where the party was to pull 
down a wall, and was then to be paid for it, there was no doubt that 
the pulling down of the wall was a condition precedent to the pay- 
ment; the act was to be done, and then the price was to be paid for 
it. 7 Term Rep. 125. Morton V8, Lamb. So it is with respects to 
agreements under seal; the party who seeks satisfaction from another 
for non-performance of his part of the agreement, must shew in his 
declaration that he has performed, or at least offered to perform, 
the agreement on his part. As where in covenant, the declaration 
stated that by articles of agreement under seal, the plaintiff coven- 
ated and agreed to convey on or before the first of August 1 797 to 
the defendant a school house and ground, and on or before the 24th 
of June 1796, to surrender up the premises, and deliver over the 
scholars, as far as in him lay, to the defendant, and in consideration 
thereof the defendant covenanted to pay on or before the eaid 1st dajr 
of August 1797 the plaintiff the sum of 120Z. ; the plaintiff then 
averred that he surrendered up the premises to the defendant, who 
entered and was possessed, and delivered over the scholars as far as in 
him lay,and although he had well and truly performed the said articles, 
yet the defendant had not paid the said 1202. The defendant 
pleaded that he was always ready to accept a conveyance of the said 
premises, and at the same time to pay the said 1207. to the plaintiff, 
if he would have made such a conveyance ; bat the plaintiff did not, on 
or before the said 1st of August, or ever since, convey the said prem- 
ises to the defendant. Upon a demurrer to this plea, it was con- 
tended that the covenants in this case were independent, and there- 
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fore it was not 'necessary, in order to maintain the action for the 1207. 
for the plaintiff to aver the execution or tender of a conveyance, on 
or before the said Ist day of Angnst 1797, and consequently the 
allegation of the no9- performance of those acts by the defendant in 
his plea, was no bar to the plaintiff's recovery; and 1 Salk. 171. 
Thorp vs. Thorp. 6 Term Rep. 570. Campbell vs, Jones, and Boone 
V8. Eyre. 1 H. Black. 273. note (a), were cited. Bat the Court 
was of a different opinion, and held that they were dependent 
covenants, and the making of the conveyance was the consideration 
of the plaintiff's title to receive the money; that the execution of 
the conveyance, and the payment of the money, were concurrent 
acts; that according to the rule laid down in Kingston vs. Preston 
cited in Dougl. 689. Jones vs. Barkley, no person can call upon 
another to perform his part of the contract until he himself has 
performed all that he has stipulated to do as the consideration of 
the other's promises; which rule applies to every case of 
a sale of property, where one engages to convey on a 
certain day, and the other to pay at the same time ; and that in ueither 
case will the court compel one party to perform his part until the 
other has done, or .offered to do, his own; and that payment in this 
case could uot be enforced until a conveyance was made, or at least 
offered to be made by the plaintiff. That as to the case of Boone 
vs. Eyre, the judgement of the court went on the ground that, in 
the form the breaches were assigned, the plea did not necessarily go 
to the whole of the consideration; but if the plea had been that the 
plaintiff had no title at all to the plantation itself, it seems that it 
would have been a sufficient bar to the action, and the court gave 
judgment for the defendant. 8 Term Rep. 366. Glazebrook vs. 
Woodrow. 

This case, determined since the publication of the first volume of 
these reports, seems strongly to fortify and confirm the observations 
which were submitted in note (4) in the case of Pordage vs. Cole, 
1 Saund. 320, and will serve very much to explain some of the dis- 
tinctions that are taken in it. 

And where in covenant against a lessee for not repairing, the 
declaration stated, that by a certain indenture of demise the defend- 
ant covenanted to repair the demised premises, and at the end of 
the term to surrender up the same in good and sufficient repair, the 
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plaintiff, the lessor, finding, allowing, and assigning timber suffi- 
cient for such reparations, to be cut and carried by the defendant 
the lessee; and then the plaintiff averred that the defendant did not 
repair the premises, nor surrender them at the end of the term in 
good and sufficient repair. The defendant pleaded that the plain- 
tiff did not find, allow or assign timber sufficient for repairing the 
said premises and keeping them in repair; and on demurrer it was 
adjudged that the finding of the timber was a condition precedent, 
and consequently the breach of it was a bar to the action ; for the 
finding of timber was a thing in its nature necessary to be done first, 
and therefore must be considered as a qualification of the lessee's 
covenant, who could not repair until timber was assigned him for 
repairs; and therefore as that was a condition precedent, the plain- 
tiff ought to have averred in his declaration the performance of such 
condition. Willes's Rep. 496. Thomas vs. Cadwallader. 
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BUCHANAK VS, TiLDBK. 
(Ante pp. 160, 167.) 

The above-eDtitled case is unique and mnst excitQ the admiration 
of English speaking lawyers wherever it may be examined. Admi- 
ration, bccaase it requires rare skill to write an opinion in sacb an 
important case and yet avoid basing the decision upon any known 
principle of law. This feat seems to have been accomplished by the 
learned Justice who wrote the majority opinion for the Court of 
Appeals. During the litigation thii teen Justices passed upon the 
questions involved, and of these six favored the plaintiff *s contention 
while seven sustained the defendant. In the Supreme Court twa 
Justices were for the plaintiff and four for the defendant, while in 
the Court of Appeals four Justices sustained the plaintiff and three 
the defendant. The facts are fully stated in the case (ante pp. 150- 
179). The decision which seems to be the origin of the departure 
from principle involved in this line of cases is Dutton vs. Poole, 2 
L3vinz mi (ante p. 134). In that case the promise sued upon was 
made by a son to a father in favor of a daughter, and the action waa 
brought by the daughter, joined with her husband. There wa& 
blood relationship between the promisee and beneficiary under the 
promise. This doctrine was long since repudiated in the jurisdic- 
tion which gave it origin. Tweddle t;^. Atkinson, 1 B. & S. 393^ 
(ante p. 140). 

In New York State the doctrine fluctuated until the decision of 
Lawrence vs. Fox, 20 N. Y., 268 (ante p. 135), which was decided 
in 1859. In that case one Holly owed $300 to Lawrence. Fox 
borrowed this amount from Hoily, and in consideration of the loan 
promised Holly to pay Lawrence $300 the next day. Lawrence sued 
upon this promise and was allowed to recover. The Justices dif- 
fered as to the grounds upon which they decided, and there was a 
strong dissenting opinion by Comstock, J. It will be observed that 
there was no blood relationship between the promisee, Holly, and 
the third person named as beneficiary, Lawrence. But there did 
exist a debt between them. Comstock points out that in Duttoux 
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vs, Poole the case^tnrned upon the ^'nearness of relationship between 
the father and'child," and adds, ^' We need not criticise the reason 
given for this^ decision. It is enongh for the present purpose that 
the case is no authority for the general doctrine, to sustain which 
it has been so frequently cited." 

However, Lawrence vs. Fox took its place as a leading case, and 
as subsequently modified established the rule in New York which 
gives an action to a third party who may derive a benefit from the 
performance of the promise provided there existed *' first, an intent 
by the promisee to secure some benefit to the third party and secure 
some privity between the two, the promisee and the party to be bene- 
fited, and some obligation or duty owing from the former to the latter 
which would give him a legal or equitable claim to the benefit of the 
promise or an equivalent from him personally. '* **A mere stranger 
cannot intervene and claim by action the benefit of a contract be- 
tween the other parties. There must be either a new consideration 
or some prior right or claim against one of the contracting parties 
by which he has a legal interest in the performance of the agree- 
ment." Thus limited and with a strong tendency on the part of 
the Court to restrict the doctrine, this strange anomaly could be un- 
derstood by intelligent members of the profession, and it was pos- 
sible to reach safe conclusions. 

Another idea, however, runs through the cases, based upon But- 
ton V8. Poole, namely, that where blood relationship existed between 
the promisee and the third party, a recovery could be had by such 
third party. Lawrence vs. Fox and the rule which has grown out 
of that case differed from Dutton t;^. Poole in this particular. 

This latter doctrine culminated in 1884 in the case of Todd vs. 
Weber, 95 N. Y. 181. There an illegitimate daughter was per- 
mitted to maintain an action against her father's estate upon a 
promise made by her father to third persons for her benefit. The 
case rests upon Dutton vs. Poole. 

In the meantime in 1881 the case of Little vs. Banks, 85 N. Y. 
258 was decided upon a theory which lies between the two above 
suggested. That was a case in which the defendant entered into a 
contract with the State, whereby he stipulated, among other things, 
to supply any law-book-seller with certain reports upon terms 
named therein, and right was given to any person refused 
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snch reports ander saoh terms, to recover 9100 liqnidftted 
damages. The plaintiff brought an action on this clause of 
the contract and recovery was allowed. It will be noticed 
that here was lacking the element either of blood relationship or of 
legal obligation. The opinion bases the recovery upon that vagne, 
but all-embracing principle, " public policy." 

So much has been written upon these cases, and the fallacies in- 
volved have been so clearly shown by able writers and judges that 
no attempt is made here to do more than review the course of liti- 
gation, and it is assumed that sound lawyers will agree that none of 
these cases can be sustained on principle. 

In January, 1899, the New York Court of Appeals decided the 
case of Buchanan vs. Tilden, reversing the Appellate Division of 
the Supreme Court, which Court had reversed a judgment entered 
on a verdict directed for the plaintiff. The facts appear fully in the 
reported decisions of the Appellate Division and the Court of Ap- 
peals (ante pp. 150-167). There is room for grave doubt whether 
any contract existed between Tilden and Buchanan, but the case 
will be considered upon the assumption that there was such a con- 
tract 

The learned Justice writing the majority opinion in the Court of 
Appeals, after stating the facts and restating portions of the argu- 
ment of the Appellate Term, says: 

" It is also intimated that there is no disposition to extend 
the principle of some of the cases relating to father and child 
to any other relationship. 

^' As to this latter suggestion we do not think it will be seri- 
ously questioned, on principle, that the relationship of husband 
and wife is fully equtd to that of parent and child as a consid- 
eration to support a promise." 

It is not conceivable that the learned Justice intends to say just 
what his language imports. It would be sheer nonsense to talk 
about either the relationship of husband and wife or that of parent 
and child as a consideration to support a promise. 

In this particular case, for instance, the promise was made by 
Tilden to Buchanan, and the consideration furnished to Tilden to 
support this promise, was the procuring funds. It would, of course, 
be an absurdity to say that the existing marital relationship of 
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Bachanan could be called a consideration to support Tilden'» 
promise. No snch thing was in tended , and the nse of the term 
*' consideration to support a promise" was most unfortunate, both 
because it tends to confuse a doctrine not involved, and also because 
it helps befog the question under discussion. 

As the question in this case turns upon the right of a third 
person to sue upon a contract, already in existence, the doc- 
trine of consideration is and can be in no wise involved. The learned 
Justice possibly means that if the relationship of parent and child is 
a ground for permitting the beneficiary to maintain an action in 
this class of cases then the relationship of husband and wife should 
be an equally valid ground therefor. There may be as much reason 
in the one case as in the other, but the answer is that there is no 
principle upon which the action can be maintained in either, 
and that because the Courts have grossly departed from principle in 
one instance is no reason that they should do so in another — Dutton 
vs. Poole is an anamoly, and certainly should not be extended to 
cases not covered by its facts. 

The opinion then proceeds to say that the Appelate Division have 
failed to give due force to certain controlling features and con- 
tinues : — 

*' In the first place, the question formulated by the court be- 
low does not contain what we regardas one of the most impor- 
tant points disclosed by the evidence, to wjt, the large equitable 
interest the plaintiff had in this scheme to attack the will under 
the provisions of the agreement made to raise funds for that 
purpose. This is not the case simply of a husband rendering 
valuable services to a third party upon the latter's promising to 
pay the compensation, not to him, but to his wife. 

While the case embraces that feature, it involves the further 
element of the wife's joint interest in the scheme to attack the 
will." 

This statement deserves careful examination because as the opin- 
ion assures us it contains "one of the most important points dis- 
closed by the evidence,*' we may hope to obtain some clue to the 
principle upon which the learned Justice bases his argument. First, 
then, what is ** the large equitable interest the plaintiff had in the 
scheme ?" True, the contract was intended for her benefit, but 
what interest did she have except a desire to receive the $60,000? 
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She clearly iiad no legal or eqaitable right to come in under the dis- 
tribution in case the Tilden trnst was invalid, and therefore had no 
standing at all in the matter unless she obtained it through the con- 
tract in question. The argument seems to be that as this arrange- 
ment if carried out would give the plaintiff a possibility for profit 
in the outcome of the contest, this very possibility thus created can 
be urged in supporting in some way the arrangement which gives it 
existence. We are further told that ^Hhis is not the case simply of 
a husband rendering valuable services to a third party, upon the 
latter's promising to pay the compensation, not to him but to his 
wife." Why is it not ? Did not Tilden, in consideration of and as 
compensation for Buchanan's services in obtaining funds for the 
litigation promise to pay the compensation, to wit, 150,000, not to 
him but to his wife ? " While the case embraces that feature," con- 
tinues the learned Justice, **it involves the further element of the 
wife's joint interest in the scheme to attack the will." What **fur- 
ther element" is shown by this ? She had absolutely no interest 
whatever, joint or several, in the scheme to attack the will, except 
that she might receive $50,000 pursuant to a contract which was 
subject to a condition precedent that the will contest succeed. The 
only '' further element," then, seems to be that the promise was con- 
ditional and not absolute. 
The opinion passes on to say : 

*' It may fairly be inferred from this record that the defend- 
ant was powerless to conduct the action he had begun unless 
some one furnished him the funds. 

This assistance was rendered by Buchanan and Dun, upon 
the express agreement and understanding that the plaintiff 
should receive in ^case of success fifty thousand dollars from de- 
fendant as part of her share of the estate, and generous treat- 
ment from his brothers and sisters. Plaintiff, in equity and 
good conscience, as an adopted child of Moses Y. Tilden, was 
entitled to come in and share with the other heirs and next of 
kin the large fund that had been freed from the provisions of 
the will. When this equitable right or interest is coupled with 
the relation of husband and wife, we have presented a situation 
that affords ample consideration for the contract sued upon — a 
situation that distinguishes this action from any of the cases 
where the party suing upon a promise rests exclusively upon a 
debt or duty owed him by the promisee." 
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The learned Justice again nses the nnfortanate words, ''ample 
consideration," and it is eqnally evident that he does not mean what 
his language indicates. By ''eqaity and good conscience" the 
Coart seems here to be referring to general principles of morality. 
Nothing else can be intended, for the plaintiff had no enforceable 
right, either in a Court of law or equity, to share in the intestate 
distribution. Even if *' equity and good conscience/' as a matter of 
pure morality, were pertinent to this case, it may well be doubted 
whether there is any such moral right to share in the distribution. 
It may be open to question whether one member of a family has the 
moral right to force any child he sees fit to adopt upon the other 
members of his family, and it may well strike many reasonable men 
that the rule of law historically developed from the moral sense of 
justice of the people more correctly represents equity and good con- 
science than does the rule set up by the individual conscience of the 
gentleman writing this opinion. However that may be, the argu- 
ment at this point seems to be that because in the individual opin- 
ion of the learned Justice the rule of law as to adopted children is 
wrong, coupled with the further fact that plaintiff sustained the re- 
lation of wife to the promissee, '* we have presented a situation that 
affords ample consideration for the contract sued upon.*' In other 
words, the fact that the learned Justice disapproves of the rule of 
law as to adopted children, and the further fact that the plaintiff 
and Buchanan, the promisee, were hasband and wife, constitutes a 
valid ground for allowing this action. 

Having settled the case in this highly satisfactory, even though 
incomprehensible, manner the learned Justice continues. 

''Another general feature of this case, to which we think 
the court below has failed to give due prominence, is the ex- 
tent of the legal and moral obligation resting upon a husband 
to support and provide for his wife. 

** A brief quotation from one of the opinions below will make 
this point clear: 

'* The court says: * It is quite true that the husband is under 
an obligation to snpport the wife, and it maybe that any con- 
tract which he makes with a third party, having for its object 
the carrying out of that obligation, would be enforced in the 
courts. ' 

"Then coming to the case at bar the court continues : ' There 
is no obligation, legal or equitable, here on the part of the bus- 
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band towards the wife to entitle her to the performance of this 
contract. 

** ' This was not a contract for her snpport, nor was it one to 
do anything which, nnder any circa mstances, the husband 
coald be compelled to do. It was simply an obligation on the 
part of the defendant to pay the plaintiff a sum of money, as 
an independent fortune for her separate estate, in case the hu8> 
band rendered some service to him. So far as the plaintiff 
and her husband were concerned as to this contract there were 
no legal relations between them ; they occupied no different re- 
lations from that of any other man and woman,' etc., etc. 

'' It seems to us that this is an entire misconception of the 
duties and relations existing between man and wife. It is, in 
effect, said that it is only the duty of bare maintenance that is 
a consideration sufficient to support the promise of a third 
party. 

'^ We are of opinion that a husband rests under other and far 
higher moral and legal obligations that the law will recognize 
as a sufficient consideration to support a covenant in favor of 
the wife. 

*' There is no evidence in this case to bear out the statement 
that this was not a contract for the wife's support, but as- 
suming that she had food, raiment and shelter — the necessaries 
of life — can it be said that these represent the full measure of 
the moral and legal obligations imposed upon a husband by the 
common law? 

'*l8it not his bounden duty, if opportunity offers, to pro- 
vide for his wife against that day when he may be incapacitated 
by disease or removed by death? If, as in the case at bar, the 
husband seeks to provide for his wife, beyond the duty of fur- 
nishing food and shelter, by securing a fund to which she is 
equitably entitled, that may perpetuate his protecting care after 
he has departed this life, shall it be said that this is not an ob- 
ligation that a court can recognize as a sufficient consideration 
to support a covenant on her behalf? We are of the opinion 
that this broader view of the duties and obligations of a hus- 
band is to be invoked in determining the rights of this plain- 
tiff." 

The language quoted by the learned Justice is taken from the 
opinion of Mr. Justice Rumsey ( see ante. p. 159). Judge Rumsey 
after discussing Lawrence vs Fox and the line of decisions follow- 
ing that case proceeds to show that ''the legal or equitable obliga- 
tion " required by that rule does not exist in the case at bar. Thus 
in Lawrence vs. Fox the obligation was legal, to wit: a debt of 1300 
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— dae from Holly to Lawrence. Before the Coart of Appeals spoke 
one wonld have supposed it was too clear to require argnment that 
' 'equitable'* is nsed in its legal sense as referring to cases of 
equitable jurisdiction and not in the lay sense of general morality. 
Will any one seriously contend thai; Buchanan was under either a 
legal or equitable obligation to procure this specific arrangement on 
behalf of his wife? Does the marriage contract carry with it the hus- 
band's obligation to procure 150,000 contracts on behalf of the wife? 

It is true that the Court's argument then actually proceeds to 
claim that there is such an obligation in this case. This argument 
takes the ground '* that a husband rests under other and far higher 
moral and legal obligations than the law will recognize as a suffi- 
cient consideration to support a covenant in favor of the wife. Is it 
not his bounden duty, if opportunity offers, to provide for his wife 
against the day when he may be incapacitated by disease or re- 
moved by death?" Does the Court mean seriously to con- 
tend that these are any more than pure moral duties, that 
they are obligations which a court can undertake to enforce. 
If these are legal and equitable obligations within the mean- 
ing of Lawrence vs. Fox one wonders just what remedy the 
wife has in case of a breach of this duty by the husband. Can 
she sue in a Court of Justice in case the husband does not enter into 
such a contract when the occasion arises, or can she ask relief from 
a Court of Equity? It would puzzle the learned Justice to find any 
theory upon which she could do so. It is evident that the court 
means here a moral duty and it is just as evident that legal :i?i(l 
equitable obligation as laid down in Vrooman vs Turner does nor 
mean moral duty but an enforceable obligation. 

Singularly enough, later in the opinion this very test is recog- 
nized in the discussion of the casQ of Dunham vs. Ran, and this 
language is used: '*It is perfectly clear under this state of facts 
that the husband rested under no duty to protect the wife's dower 
interest. There was no legal or equitable obligation which the wife 
could lay hold of to enable her to sue on the covenant." Very true, 
but what becomes of the high moral ground assumed in the case at 
Bar? The learned Justice seems to think that the husband in Dun- 
ham vs. Bau was not bound to think of provision in case of his 
death and other like eentiments so freely expressed in this case. 
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After this one is sarprised to find that after all the learned Jas- 
tice is not at this point engaged in advancing his own argument, 
because he straightway proceeds to say that while the plaintiff 
might derive aid and comfort from Lawrence vs. Fox by parity of 
reasoning, yet '*her case rests upon very different principles." 

It seems rather too bad to deprive Jndge Rumsey unnecessarily 
of his crumb of comfort, and thus to pulverize his mere legal rea- 
soning by the higher moralities. 

The Court then turns for consolation to Button vs. Poole, and 
actually attempts at this late day to persuade an intelligent profes- 
sion that the doctrine of that old cise decided in 1677 by a divided 
Court and only after much hesitation, is not to day repudiated in 
England, and upon what ground forsooth, because the Court in 
Tweediet'^. Atkinson in 1861, while repudiating the doctrine as for- 
cibly as language will permit, say that they cannot overrule the 
Exchequer Chamber. It is true they cannot, but it is also just as 
true that Tweedle vs. Atkinson represents the law of England 
to-day. In that case Wightman, J., says. 

**Bnt there is no modern case in which the proposition has 
been supported. On the contrary, it is now established that no 
stranger to the. consideration can take advantage of a contract, 
although made for his benefit." 

And Crompton, J., says: 

'*The modern cases have, in effect, overruled the old deci- 
sions; thev show that the consideration must move from the 
party entitled to sue upon the contract. It would be a mon- 
strous proposition to say that a person was a party to the con- 
tract for the purpose of suing upon it for his ozvn advatitage, 
and not a party to it for the purpose of being sued. I am pre- 
pared to overrule the old decisions, and to hold that, by reason 
of the principles which now govern the action of assum2)8ity 
the present action is not maintainable." 

And Pollock, in his work on contract (p. 201), says: 

*' However, the rule is now distinctly established that a third 
person cannot sue on a contiact made by others for his benefit, 
even if the contracting parties have agreed that he may, and . 
that near relationship makes no difference as regards any com- 
mon law right of action." 
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In view oftheBe statements the learned Justice is well within 
the limits of caation when he says that Datton vs, Poole *'and other 
early cases is said to be qnestioned in England at the present day." 

Bat this anomolons case rests npon the blood relationship ex- 
isting between father and daughter and has never been known to be 
extended farther. It is an exception not based on any principle, 
and the case at Bar does not come within such peculiar exception. 

However, the learned Jastice at last gives up the struggle and 
abandons Button vs, Poole as he had previously Lawrelice vs. Fox, 
and ends np with this remarkable summary. 

"The case at bar is decided upon its peculiar facts. We do 
not hold that the mere relation of husband and wife alone con- 
stituted a sufficient consideration to enable plaintiff to maintain 
this action. We deem it unnecessary to decide that question at 
this time. What we do hold is, that the equities of the plain- 
tiff were such that when considered in connection with the 
duty of her husband to provide for her future, and with that 
purpose in view, the money was procured for the defendaLt to 
institute and pursue the necessary litigation to secure the fund 
to which her equities related, all taken together were sufficient 
to sustain the plaintiff's action." 

In other words the duty of husband and wife is not enough, the 
legal and equitable obligation will not fit, but if we take two princi- 
ples that do not apply, stir them well together and mix in morality 
freely, we reach the result found in this case. Is there a more ex- 
traordinary case to be found in the reports? 

But after all is it quite just to take the Oourt seriously in its 
discussion of the law of the case? Is it not evident that they 
reached the conclusion that the defendant had acted in a very shabby 
way and ought to pay, whatever the law might say and as they could 
not find any legal principle upon which to allow the suit by plain- 
tiff they decided to let her recover anyway, and patch up such 
opinion as they best could. 

Just here lies the real seriousness of the matter. There is with- 
out doubt a growing tendency on the part of the Courts to disregard 
legal rules in cases ia which they personally think the justice of the 
case lies on the side not sustained by legal principle. History has 
abundantly shown that no system is more dangerous and tyranical 
than that which depends, not upon properly developed rules grow- 
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ing with the people and from each growth expressing the sense of 
justice of the people, bnt npon the individnal oonscience of the 
Court deciding the case. Contrary to the entire theory of our 
system of law as is any such idea it would be less of an evil were it 
clearly stated as the principle of the Courts and onr cases tried in 
reference thereto. How monstrous it is to decide a litigation on the 
theory of good conscience and morality and yet not permit the par- 
ties to introduce evidence npon the vital point affecting the Court. 
Here we have a case in which the defendant rested npou the plain- 
tiff's case and a verdict was directed. He relied, as he had a right to 
do, npon his legal position, without going forward with evidence 
in support of his side of the case. How then could the Court 
fairly say that they were impressed with the strong equities of the 
case? What did they know about the equities? For all that the 
case shows the defendant may have been entirely justified morally in 
his course. It may be suggested that the defendant would certainly 
have gone forward with evidence if he could have shown moral jus- 
tification. Bnt consider a little; the defendant was represented by 
a distinguished lawyer of well-known ability. Is it to be supposed 
that he would say to the Court, it is true that as far as the law is 
concerned we cannot add anything to the case, but we propose to 
show that our course was manly and meritorious, or if he had so 
stated, do we not know that he would not have been allowed to 
proceed. Do the Courts allow a plaintiff or defendant to say, 
granted that the law is not with me, but I shall show that the 
other side is acting shabbilj? The litigant would be denied a hear- 
ing on the very point upon which the case may turn. This is no 
imaginative picture, but an every-day truth in the conrts of New 
York. 

Either a sharp halt should be called to this method of deciding 
cases, or the new departure should be frankly recognized and oppor- 
tunity given to try cases with a view to such ground of decision. 
Decisions based upon the individual consciences of the Judges are 
and must always be a source of danger and evil to the State, but if 
we must have this evil let ns at least recognize it in our trial of 
cases. 

Before our Courts become confirmed in such a revolutionary pro- 
cedure would it not be wise to consider Lord Eldon's statement in 
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Gee vs. Pritchard (2 Swans. ^Oi). *'The doctrins of this Court 
ought to be as well settled, and made as aniform almost as those of 
the Common Law, laying down fixed principles, but taking care 
that they are to be applied according to the circumstances of each 
case. I cannot agree that the doctrines of this Court are to be 
changed with every succeeding Judge. Nothing would inflict on 
me greater pain, in quitting this place, than the recollection that I 
had done anything to justify the reproach that the equity of this 
Court varies like the Chancellor's foot. " 

And this further extract from Selden, Table Talk : ''Equity is a 
roguish thing; for law we have a measure, know what to trust to; 
equity is according to him that is Chancellor, and as that is larger 
or narrower, so is Equity. 'Tis all one, as if they should make his 
foot the standard for the measure we call a Chancellor's foot; what 
an uncertain measure would this be. One Chancellor has a long 
foot, another a short foot, a third an indifferent foot; 'tis the same 
thing in the Chancellor's conscience." 

Is it not a pity that an amiable gentleman, justly respected by the 
Bench and Bar of his State should allow his sympathy with the plain- 
tiff in this case so to overcome his sound judgment and intellect as 
to make possible such a decision based upon such an opinion? 
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